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Abstract 

 

 

This thesis is a philosophical history of police. It argues that philosophical studies of sovereignty 

and law have overlooked the critical place police power holds, tending to relegate police to the 

implementation of a sovereign will, or, contemporaneously, the enforcement and upholding of the 

law. In placing police at the centre of analysis, this work demonstrates the manner in which police 

power exists in a complex and overlapping relationship with sovereignty and law in a manner 

which is not reducible to implementation. In doing this I argue for the centrality of order in any 

consideration of police. 

 

In so doing it challenges a common narrative that accompanies studies of police which posits a 

break between an older pre-19th century conception and a modern one. While the former is 

characterised as broad, interventionist and concerned with ordering at the level of populations, the 

latter is conceived as a more limited term, designating the institution of the police, concerned with 

controlling crime and upholding the law. I argue that this narrative exists alongside and intersects 

with another line of argument on the question of order. Order, it is thought, was conceived by 

Aristotle and later Christian theologians as being natural and divine. This metaphysics of order is 

presumed to be ruptured with Thomas Hobbes who insists on the artificiality of order. This 

metaphysics is then challenged by liberal thought and political economy, when it is supposed that 

the re-introduction of a natural order determines and limits the state, fatally undermining the older 

police-state form.  

 

By foregrounding and examining the notion of order, I deconstruct the binaries – artificial/natural, 

positive/negative, transcendent/immanent, that underlie these common characterisations of 

police power. Using the work of Giorgio Agamben as a heuristic device, and in particular his 

category of the signature, I set about thinking order as relational, simultaneously revealing and 

mediating a split between transcendent and immanent. In the first chapter I examine and 

deconstruct the idea of ‘natural’ and ‘artificial’ order as they appear in Aristotle and Hobbes. I 

then examine, in chapter 2, the concept of police as it appears in Hegel and Fichte, crucially as 

mediating universal and particular which necessitates an unbounded police power. Ch. 3 analyses 

the work of Adam Smith and challenges the narrative which posits liberalism as relying on a 

notion of ‘natural’ order necessitating a restricted police power. Chapters 4 and 5 examine the 

reconfiguration of the relation between transcendent and immanent that occurs under the modern 

liberal state. It is here, I argue, that police power becomes unbounded and dislocated from 
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sovereignty and law, whilst nevertheless bearing its force. Drawing on Benjamin and Agamben I 

argue that police power is, in fact, anarchic; not deriving from a transcendent origin or command.  
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Introduction 

 

 

How to think police power? How to grasp it? How to critique it? This task – though necessary – is 

far from straightforward. As Walter Benjamin identified in 1921, police power is ‘formless, like its 

nowhere tangible all-pervasive, ghostly presence in the life of civilized states’ (1978, p.287). No less 

true today than it was then, the atmosphere we find ourselves in is one where the brutal face of 

police power shows itself so frequently, yet is paradoxically so elusive when one tries to take hold 

of it. It is, in other words, difficult to have a theory of police power as such, yet thinking it remains 

more urgent now than ever. This thesis is not a history of the institution of the police – though it 

does reflect on police practices. Neither is it a protracted etymology – though it does reflect on its 

conceptual beginnings. It is, rather, what I have termed a philosophical history. A reappraisal of 

how Western political philosophy has thought (and not thought) police seems to me necessary, 

given how crucial and unique police power is, and paradoxically, how marginal its place has been in 

the Western canon of political philosophy.  

 

One of the questions that reoccurs upon even a cursory glance at the institution of the police is 

how, even when there is much evidence (video or otherwise) that police killed or hurt an unarmed 

person who did not present and could not have presented a physical threat, how does the law 

absolve them? I do not wish to recount here all the police killings that have taken place in the UK 

and the US in recent times; as Fred Moten and Stefano Harney put it, Michael Brown is only the 

most recent name of an ‘ongoing event of resistance to, and resistance before, socioecological 

disaster’ (2015, p.82) and thus Michael Brown is ‘(aka Eric Garner, aka Trayvon Martin, aka 

Eleanor Bumpurs, aka Emmitt Till, aka an endless stream of names and absent names)’ (2015, p. 

84). To focus on spectacular cases of police violence, undertaken with impunity, is, in the words of 

Steve Martinot and Jared Sexton, to reduce the ‘paradigm to the non-paradigmatic’ (2003).  In this 

way, they write, ‘whenever one attempts to speak about the paradigm of policing, one is forced 

back into a discussion of particular events – high profile homicides and their related courtroom 

battles, for instance. The spectacular event camouflages the operation of police law as contempt, as 

terror, its occupation of neighbourhoods’ (ibid.). Part of the task at hand is thus to resist the urge 

to focus on individual instances of police violence that in themselves cannot reveal the structure of 

police power, but nevertheless point towards one of the central arguments of this thesis; that police 

power in modernity is incapable of being called to order by or through the law.  
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I do not wish to claim that police on both sides of the Atlantic are exactly the same, nor that police 

power has remained entirely consistent with its older usage. What I do suggest is that there is a logic 

of police power that can be grasped by attending to the philosophical and metaphysical grounds of 

political thought. In this regard, this thesis is also not an addition to the ever-expanding 

Foucauldian literature on police.1 The primary reason for this, which I will unpack in more detail in 

the prologue, is that while there is much important work being done on policing as it relates to 

strategies of normalisation and biopolitical power, this does little to shed light on either the power 

or function of the police in modern day Western states. That is to say, an expanded concept of police 

and ‘policing’ as it relates to Foucault’s ‘governmentality’ that became popular in certain ranks of 

political theory in the 1990s does not attend theoretically to the problem of the relationship of 

police power to sovereignty and law.2  In light of this, I take my cue from Agamben, who in a 

striking yet brief essay, entitled ‘Sovereign Police’ writes the following:  

 

The point is that the police – contrary to public opinion – are not merely an 
administrative function of law enforcement; rather, the police are perhaps the 
place where the proximity and the almost constitutive exchange between violence 
and right that characterizes the figure of the sovereign is shown more nakedly 
and clearly than anywhere else (2000, p.68). 
 

 

This claim, however, remains underdeveloped and mostly unexplored not only in Agamben’s own 

work but in much work on sovereignty more generally. That police officers are involved in death-

dealing, that they can kill and it not be considered a crime, is not a contingent or incidental characteristic 

of their power.3 This places the institution of police in a significant place in any theorisation of 

power.4 That this is the power that characterises sovereignty has been argued by, for example, both 

Foucault and Agamben, as well as Achille Mbembe, whose work shows the centrality of race to this 

operation of sovereign power.5 Indeed, we find this notion throughout the history of Western 

thought on sovereignty: to take one example, Ernst Kantorowicz cites John of Salisbury in 1159 as 

writing ‘that the Prince, although he be not bound by the ties of Law, is yet Law’s servant as well as 

                                                 
1 In this regard see Campesi (2016), Dean (2006), Gordon (1991), Johnson (2014), Pasquino (1991). 
2 See Burchell et al (1991). 
3 The British charity Inquest monitors and gathers data on deaths during or following police contact. Since 1990 there 
have been 1691 deaths with no officer ever prosecuted for any of these deaths (2019). 
4 In this way, I find my own project distinct from Dubber’s (2005, 2006) for whom ‘a comprehensive theory of the 
police would have to find room for the police department and its members, but one cannot hope to come to grips with 
the concept of police by focusing exclusively on the duties and skills of the cop on the beat’ (2006, p.108). My starting 
point, by contrast, was exactly the way in which the ‘cop on the beat’ could exercise what has been generally considered 
sovereign power. 
5 See Mbembe (2003). For Foucault ‘in the classical theory of sovereignty, the right of life and death was one of 
sovereignty’s basic attributes’ (2004, p.240). Agamben, on the other hand, writes ‘the sovereign sphere is the sphere in 
which it is permitted to kill without committing homicide and without celebrating a sacrifice’ (1998, p.83). As we will 
see, this power to take life is made particularly explicit by Hobbes, for whom the sovereign can kill an innocent person 
and this not be considered unjust (Hobbes 1996, p.148). 
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that of Equity; that he bears a public person, and that he sheds blood without guilt’ (my emphasis 

added, 1957, p.95). Insofar as he acts for the good of the public, and not his own private gain, the 

sovereign can shed blood ‘in his capacity as judge; for what he does as the ordinary he does as “the 

minister of the public utility” and for the benefit of the common weal’ (ibid.). What is transmitted 

through the Middle Ages, then, is the configuration of the sovereign as above the law, acting ‘for 

the love of justice herself, and not for the fear of punishment’ (ibid.).6 While there is not scope 

here fully to elaborate on the transmission of this particular strand of thought, we find centuries 

later  in William Blackstone’s Commentaries on the Laws of England (1765) –  a foundational text on 

common law – that government is the result of the formation of civil society, necessary ‘to 

preserve and keep that society in order’ (2011, p.51).  Here Blackstone argues that ‘the supposition 

of law therefore is, that neither the king nor either the house of parliament (collectively taken) is 

capable of doing any wrong’; and further, that the law also ascribes to kings ‘absolute perfection’ 

and as such finds them incapable of doing wrong (2016, p.159). 

 

And yet, and yet, while political philosophers have obsessed over questions of sovereignty, few have 

considered or even noted the critical place of police within those questions. Police violence can 

then be easily passed over, chalked up to rogue cops, rotten apples, aberrations from a norm of 

orderly conduct – spectacular, yet particular, instances of violence that raise no need for theoretical 

reflection.7 This blind-spot is, I think, not accidental. Indeed, in order for theories of sovereignty 

and the law (especially liberal ones) to cohere, police power must be relegated and reduced to 

something so banal, something so unexceptional, as to be barely worth mentioning. That is, police 

must be reduced to something like the execution of the law, or a purely technical, administrative 

institution that does nothing but carry out remedial tasks necessary for the day-to-day functioning 

of a society. To take but one example from Montesquieu: ‘the business of the Police consists in 

affairs which arise every instant, and are commonly of a trifling nature: there is then but little need 

of formalities’ (2001, p.519).  In short, what I argue is that police (the idea and the institution) 

poses a profound, yet mostly unacknowledged, problem for theories of sovereignty and law. 

 

Most prominently, the recognition that police power has a relationship to sovereignty unsettles one 

of the most central tenets of received theories of sovereignty: that sovereign power is the power of 

                                                 
6 Here we could also look to Jean Bodin for whom sovereign power is necessarily unconstrained by law. As Quentin 
Skinner writes ‘Bodin argues instead that the concept of positive law must be defined “without any other additions’ as 
‘the command of a sovereign concerning all his subjects”… finally, he stresses that this in turn means that any 
sovereign must by definition be legibus solutus – totally ‘acquitted’ from any obligation to obey the positive laws of the 
state’ (1978, p.289).  
7 I am, of course, not referring here to all of ‘Western philosophy’ but those philosophies which are usually understood 
to be canonical. 
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one.8 It is the singular that founds the universal – that lies at the foundation of the political as such. 

It is also the highest power – it stands over and above right and cannot be subject to it (lest it no 

longer be supreme and therefore no longer sovereign): ‘the sovereign having the legal power to 

suspend the validity of the law, legally places himself outside the law’ (Agamben 1998, p.15).9 This 

point has been scrutinised by many seeking to uncover the economy of this power; how is it that 

right rests on something outside of itself? What is a power that is supreme and unaccountable and 

yet the very foundation of law?10 If, as I am arguing, police can kill and it not be considered a crime 

then this poses a problem for the mythology of sovereignty in that their power rests on the very 

same theoretical foundations as that of sovereignty. And yet, sovereign power cannot reside in 

multiple places: ‘This great Authority being Indivisible’ (Hobbes 1996, p.128) as Hobbes puts it, as 

a ‘Kingdome divided in it selfe cannot stand’ (ibid., p.127). The mythology of sovereign power 

presupposes that sovereign power itself is not divisible, cannot be ‘dispersed’ and fragmented into 

thousands of other agents, for then sovereignty itself – its idea and its concept reliant as it is on 

being unified and one – would be undermined.11  

 

It is in light of this that I claim that theories of sovereignty that do not account for police 

necessarily run into aporias and contradictions. The intervention this thesis therefore makes is to 

recenter the police through a reconsideration of Western metaphysics and political thought on 

questions of sovereignty and the exception. Seeing police as either the implementation of a 

sovereign will or the enforcement of law places the police in a secondary, derivative locus; a power 

that is, in Agamben’s terminology founded and not founding. By attending to the ways in which police 

is not secondary and derivative, but, rather a founding power, we can begin to unravel the ways in 

which police power is, in modernity, the anarchic condition of possibility for sovereignty itself. In 

order to understand the shifting relations between sovereignty and police, however, something 

must be said about the uses of the term police. This is not, however, a search for an origin of the 

term nor the delineation of a strict definition of police, but rather points to another hypothesis; 

that the various uses of the concept can tell us something about police power and its relationship to 

sovereignty. 

                                                 
8 Hinsley writes that ‘men were driven under the influence of the idea of sovereignty to seek the unity which they 
increasingly needed and desired, and of which the idea of sovereignty was itself a symbol, by claiming that political 
power was vested exclusively in one or the other separate factors in the dualism, in the People or in the Ruler’ (1966, 
p.134). 
 
10 As Quentin Skinner notes there are important shifts to take note of in the formation of the concept of the modern 
state; these in themselves revolve around ‘the independence of each regnum or civitas from any external and superior 
power’ (1978, p.351) and also ‘the supreme authority within each independent regnum should be recognised as having 
no rivals within its own territories as a law-making power and an object of allegiance’ (ibid.). 
11 While I recognize that not all theories of sovereignty presuppose its indivisibility, I argue that it is important for the 
mythology of sovereignty being dealt with here – mobilised by thinkers such as Hobbes, Hegel and Schmitt, and 
structured by its theological origins which I will go on to discuss in detail.  
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Sovereign Police? 

  

The history of the concept of police is an unsettled one. The word ‘police’ was not officially used 

in Great Britain until 1714, referring then to the ten ‘Commissioners of Police’ in Scotland (OED 

1989). However, prior to this, the corresponding concept had already begun to take shape on the 

continent, in particular in Germany12 and France in the fifteenth century, eventually giving rise to a 

form of governing that was the ‘legislative and administrative regulation of the internal life of a 

community to promote general welfare and the condition of good order… and the regimenting of 

social life’ (Neocleous 2000, p.1). The term Polizei became a ‘structural principle of the absolutist 

order’ and was ultimately used to centralize the state ‘at the expense of aristocratic and municipal 

civil society’ (Caygill 1989, p.105). It was a centralizing, integrating power, a crucial aspect of the 

development of the modern state. The ‘science of police’ (Polizeiwissenschaft) of the seventeenth and 

eighteenth centuries is to be distinguished from the statutes of Polizei, which were aimed at the 

‘institution and maintenance of order’ (Knemeyer 1980, p. 173). Polizeiwissenschaft, on the other 

hand, ‘puts forward theories which are concerned with the detailed conditions for the institution 

and/or maintenance of order, and in consequence has to grapple with the objective of the State 

itself, and the forms of activity considered requisite for the establishment of order’ (ibid.). Between 

these two formulations we can discern a distinction between a more general Polizei and the ‘science 

of police’ that would determine more precisely the objects to which Polizei is directed; its material, 

technical aspects.13 

  

‘Police’ during the eighteenth century thus contains within it the idea of a common good that is to 

be attained via the creation and sustaining of a certain kind of order.  As one commentator puts it: 

‘the application of a mechanistic view of the world to the sphere of government and the belief in a 

voluntaristic state direction for maximising the potential of society entailed active intervention and 

supervision on the part of prince and administrators’ (Raeff 1983, p.1229). The creation of ‘good 

order’ meant a concern not only with security, but also welfare; and thus Polizei was 

indistinguishable from ‘domestic administration’ (Knemeyer 1980, p.182).14 Initially at least, Polizei 

was a broad notion, encompassing a vast array of activities pertaining to the normative ordering of 

society and this in itself was seen to be linked to a moral, ethical order that could not be separated 

                                                 
12 The concept Polizei was first recorded in German statutes in 1464 (Knemeyer 1980, p. 12). 
13 For detailed analysis of the development of ‘police’ as it occurred with the police-state on the Continent see Raeff 
(1983), Knemeyer (1980), Chapman (1970), for more on Polizeiwissenschaft see Adam (2006), Small (1909). 
14 As Tribe notes however, this is contrasted to the Cameralism of the 1820s, due to the separation of state and civil 
society and separation of Polizei from being explicitly concerned with welfare and happiness (1995, p.29). 
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from the more general prosperity of the state.15 In this way, for the theorists of Polizeiwissenschaft, 

the state was ‘conceived as a giant oikos’ (Caygill 1989, p.109) and police ordinances were aimed at 

managing the ‘household’ in a ‘patriarchal model of social organisation’ (ibid.). This form of state 

was one in which there was no distinction between state and civil society or a separate realm 

known as ‘the economy’. Police, then, was the name given to sovereign power acting directly on its 

subjects in the name of good order. As the prominent theorist of Polizei, Von Justi, writes: ‘The law-giving 

power in police affairs, since the internal arrangement of the state chiefly rests upon it, can 

unquestionably be exercised by no one but the sovereign power, the destiny of which is to 

administer the affairs of the state for the promotion of common happiness’ (in Small 1909, p.451). 

Police is here considered and treated along with Oekonomie (oikonomia) (ibid., p.437); and it is why, as 

Tribe notes, ‘German historians have long accepted the idea that the economic discourse of the 

17th and early 18th centuries was “neo-Aristotelian”’ (2015, p.32)  

 

Police and oikonomia are also considered together by Blackstone, who sees civil society as a scene of 

self-interest and as a result of this, of conflict. This in turn means that ‘there must be a controlling 

power somewhere lodged; and wherever or whatever it is, that is Government’ (ibid., p.650). This is 

absolutely crucial and it is possible to draw some preliminary conclusions, namely that civil society 

was conceived of as necessitating government for the purpose of order. The specificities of 

Government and order are unclear but they are made to seem indissolubly linked; wherever a 

‘controlling power’ resides with the objective of keeping ‘order’ one will find government. In Book 

4, Chapter 13, of the Commentaries, Blackstone describes offences ‘against public police and 

oeconomy’ that are defined as ‘the due regulation and domestic order of the kingdom: whereby the 

individuals of the state’ are conceived of as ‘members of a well-governed family’ (ibid., p783). We 

thus find in Blackstone not only a conception of a separation of state and civil society, but civil 

society is considered as being in need of ‘ordering’, where citizens must be governed ‘like family’.  

 

Two things are especially striking here. Firstly, that Polizei was the name given to a limitless range of 

things to be regulated in the name of good order.16 Secondly, that this was in itself indissolubly 

linked to Oeconomy or oikonomia. It is precisely the recognition of these matters that has led various 

scholars to locate police in relation to economy. Exemplary in this regard, and showing the 

historical and theoretical terrain on which it has grown, is the work of Mark Neocleous, and in 

particular The Fabrication of Social Order. Here Neocleous is concerned to demonstrate 
                                                 
15 The objects to which police ordinances were aimed at regulating were potentially inexhaustible and could include 
things like blasphemy, clothes, civil contracts, measures and weights, drunkenness, beggars, weapons, sale of wool 
(Dubber 2005, p.70). 
16 As Foucault documents with reference to a French administrative compendium, police see to as broad a range of 
things as the following religion, health, morals, public safety, liberal arts, trade, the poor, in other words, he finds that 
most treatises on police in the seventeenth-eighteenth centuries, the ‘police see to everything’ (1979, p.249).  
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the centrality of the historically massive police operation on the part of the state to 
the consolidation of the social power of capital and the wage form: as order became 
increasingly based on the bourgeois mode of production, so the police mandate was 
to fabricate an order of wage labour and administer the class of poverty (2000, p.xii).  

 

While agreeing on many counts, I see my argument as departing from his analysis in a number of 

important ways. While I go on to discuss this in detail, for now it should be noted that I see order, 

not as the order of bourgeois capitalist social and wage relations, but rather, following Agamben, as 

expressing the aporetic and paradoxical relationship between transcendent and immanent realms of 

power that Western political philosophy has simultaneously split and held together in the form of a 

relation. That police was initially the name given to ‘the management of the societal household’ 

(Dubber 2005, p.47) for the end of order, requires reflection on oikonomia, and its origins in 

Aristotelian thought.17 To this end, a brief introduction to Agamben’s The Kingdom and the Glory, 

which carries out a detailed genealogy of oikonomia, will follow. It is here that Agamben theorises 

the split between sovereignty and government, and the attempt, by Western political thought, to 

cover over this split through recourse to the concept of order. This helps to form the analytical lens 

which informs my readings of Hobbes, Smith and Hegel. Therefore, while a more detailed 

discussion appears in the final chapter, given that I will mobilise Agamben’s concepts at certain 

points both in the first and second half of this thesis, I shall offer an overview here.  

 

Oikonomia  

 

Oikonomia, or the management of the household as it appears in Aristotle, is defined in 

contradistinction to the realm of the polis; as such, we find a scission between the house and 

the city, or oikonomia and politics. Aristotle articulates a qualitative distinction between the 

government of free men and the government of the household in opposition to those who 

would argue that ruling a household is just a difference in numbers to ruling a polis (2013, 

1252a7 p.54). He goes on to argue that ‘rule in a household is monarchical, since every house 

has one ruler’ while the ‘rule of a statesman is rule over free and equal persons’ (ibid., 

1255b16, p.74). This notion, in its beginnings, thus points to a non-political realm, one that 

                                                 
17 That the term ‘police’ is lexically adjoined to the Greek polis and the Latin politia is pointed out by Knemeyer who 
finds that ‘Polizei’ signified not only the satisfactory regulation of the community but the community itself – in an exact 
analogy with the twin meaning the word possessed in Aristotelian ethics and politics’ (1980, p.179). As I am arguing 
however, police occurs throughout literature alongside concerns of oikonomia – the significance of which will become 
clearer with an examination of oikonomia to follow.  
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requires a different modality of governance from that of the polis.18 At the very foundation of 

Western political thought there is a split between the oikos and the polis; and it is this that is 

crucial for the development a mode of governing that was a mode of groundless praxis, 

contingent actions, not subject to the rules of the polis. As Agamben writes, it is activities that 

are ‘decisions and orders that cope with problems that are each time specific and concern the 

functional order (taxis) of the different parts of the oikos’ (2011, p.17-18). Indeed, matters of 

household governance ‘lie beyond the realm of justice’ (Dubber 2005, p.5) and in this sense 

are not concerned with rules and laws as such. The task of the householder in this paradigm of 

oikonomia is to maximise the welfare of the household, and in so doing they may have recourse 

to what they see fit in order to attain this outcome (ibid., p.43). This constitutes a realm of 

contingency and a managerial form of governance that is, as it were, ex-nihilo – not referencing 

law or justice for its necessity but order alone. As Aristotle writes, ‘a master’s knowledge 

consists in knowing how to put his slaves to use’ (2013, 1255b30, p.75). It is thus not epistemic 

knowledge that is useful here, but activity: the term ‘head of the family’, Aristotle writes, ‘does 

not refer to a science but to a certain way of being’ (in Agamben 2011, p.17).  

That oikonomia leaves the sphere of Aristotelian thought and is taken up by, among others, the 

Stoics who use it to express governing ‘the whole from the inside’ (ibid., p.19) and the Church 

Fathers, is what Agamben seeks to interrogate. While the inflections might slightly differ, 

Agamben argues that the meaning of oikonomia across these fields remains consistent with an 

‘activity ordered for a purpose’ (2011, p.26). In particular, this idea of oikonomia has been 

identified by Agamben as being taken up by Christian theologians in order to solve the 

problem of the trinity; it is crucial for an understanding of government and order that will 

follow. For such theologians, the problem was one of finding a way to articulate the 

Trinitarian doctrine, whilst simultaneously holding on to the idea that God is one. In so doing 

they were trying to avoid ‘a fracture of monotheism that would have introduced a plurality of 

divine figures, and polytheism with them’ (2011, p.53). The way Christian theologians tried to 

solve this problem was through recourse to the notion of oikonomia, that is, by articulating a 

split between God’s being (one) and his action (the trinity). Via the Stoics, this idea is taken up 

by Tertullian: ‘the Trinity derives from the father by intermingled and connected in degrees in 

                                                 
18 Zartaloudis notes that Aristotle finds in the oikos three groups of relations: ‘(1) despotic relations between the 
father and slaves; (2) paternal relations between parents and children; and (3) marital relations between husband 
and wife. What unites these three types of relation under the term oikonomia is a paradigm that can be defined, 
Agamben suggests, as economic or  managerial (in the sense of administrative management) and, as such, as a 
non-epistemic and non-political paradigm. Aristotle notes that this economic or managerial paradigm is not an 
episteme, but denotes a certain way of being, which implies decisions and dispositions that confront specific 
problems each time and that safeguard the functional order (taxis) of the different parts of the oikos. In this sense 
oikonomia is always praxiological and non-epistemic referring to particular activities’ (Zartaloudis 2010, p.56). 
 



 17 

no way threatening the monarchy but protecting the quality of the economy’ (in Zartaloudis 

2010, p.63); and further that ‘The Trinity itself is a dispensation, an oikonomia as an internal 

disposition of the divine substance. It does not threaten unity, but administers it’ (ibid.). 

The main issue, then, was that God, in terms of his substance, is absolutely one, but that, in 

terms of his oikonomia – that is to say in the way in which he manages the divine house and life 

–  he is three. Hence we arrive at the paradox of the government of the world. The world 

must be governed and yet God, as transcendent, cannot be both being and praxis if he is to 

remain unitary.  In this way, ‘oikonomia renders possible a reconciliation of the transcendent 

God, at the same time one and Trinitarian, in order to remain transcendent, assumes an 

oikonomic praxiology and founds an immanence of government as praxis where the mystery of 

sovereignty coincides with the history of humanity’ (Zartaloudis 2010, p.65). What is divided is 

thus not God’s being, but God’s action in the world. We thus come to a division between a 

divine transcendent order, and an immanent, domestic order that is of the world: 

On the contrary, we have shown that the first seed of the division between the 
Kingdom and the Government is to be found in the Trinitarian oikonomia, 
which introduces a fracture between being and praxis in the deity himself. The 
notion of ordo in medieval thought – and especially in Thomas Aquinas – is only 
able to suture this division by reproducing it inside itself as a fracture between a 
transcendent and immanent order (and between ordinatio and executio) (Agamben 
2011, p.111). 

 

In terms of the theological foundations of a split between two planes, transcendence and 

immanence, there is the conceptual solution that they become joined together through the 

notion of divine providence. This becomes not only a theological issue, but a philosophical 

one, or as Zartaloudis has it: ‘providential government is theology’s and philosophy’s attempt 

to answer the scission evident in classical ontology between being and praxis, a transcendent 

and an immanent good, theologia and oikonomia’ (2010, p.81). Oikonomia comes to refer to the 

pole of action, the government of things in their immanent realm, as opposed to the realm of 

the transcendent. Oikonomia and order are then the conceptual solutions to the problem of 

the split between God’s being and action, enabling a relationship that keeps the two in 

constellation with each other, without either collapsing them into identity, or positing an 

absolute separation. While Aristotle himself has no notion of providence, for Agamben, 

nevertheless, providence ‘is the name of the “oikonomia” insofar as the latter presents itself 

as the government of the world’ (2011, p.111). 

 

What is important to highlight here in terms of the understanding of the providential 
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paradigm is that the transcendent register of power is ‘never given by itself and separated 

from the world, as in Gnosis, but is always in relation to immanence’ (Agamben 2011, p.141). 

Therefore, government is that which ‘results from this functional correlation’ (ibid.). Indeed, 

as Agamben has put it, in the providential apparatus the ‘[t]wo levels are strictly entwined, so 

that the first founds, legitimates, and makes possible the second, while the second concretely 

puts into practice in the chain of causes and effects the general decisions of the divine mind’ 

(ibid.). From this perspective, then, neither the immanent pole of government nor the 

transcendent pole of sovereignty are given by themselves: government is both ordinatio and 

executio. The Trinitarian fracture between being and action and the attempt at its 

reconciliation through providence, required two different registers – transcendent/immanent 

–  to be articulated in a bipolar machine. Oikonomia, in this sense, is nothing but the 

‘functional relation between a glorified transcendental power (that appears but cannot be 

used) and an immanent praxis (that is invisible and yet effective)’ (Zartaloudis 2010, p.85).  

 

Aristotle also conceives of a distinction between transcendence and immanence, where 

transcendence is defined by ‘separation and autonomy’, while the figure of immanence is ‘that 

of order, that is the relation of every thing with other things’ (Agamben 2011, p.80). 

Agamben’s analysis of Aristotle finds that transcendence and immanence are ‘not simply 

distinguished as superior and inferior, but rather articulated together’, which, Agamben 

writes, constitutes a ‘machine that is, at the same time, cosmological and political’ (ibid.). 

While transcendence is separate, immanence is order, which is to say, concerned with relations. 

Indeed, in Aristotle the order of the world and its unity is compared not to the city but to the 

household (Aristotle 2004, p.385). Expressed in this way, order becomes a fundamental 

concept, one that exposes, in the history of political thought, two different registers, that of 

transcendent and immanent order, as well as the accompanying attempt to resolve the 

tension between these two. It is through this concept of order that the possibility of a divine 

being can retain its unity in being and transcendence, whilst simultaneously acting in the 

world. Not only this, but ‘order is the apparatus that makes possible the articulation of the 

separate substance with being, of God with the world. Taxis names their aporetic relation’ 

(Agamben 2011, p.84). Significantly, then, order is a relational concept that not only refers to 

the relations of things to a higher entity, and to the relations between these things themselves, 

but also, and perhaps more importantly, that enables the mediation of these two different 

orders: the transcendent and the immanent. Where this gets more complicated is, as 

Agamben writes, the fact that order (that is a figure of relation) ‘becomes the way in which the 
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separate substance is present and acts in the world’ (2011, p.83).  

 

What is crucial here is that in oikonomia, order and providence we find metaphysical and 

philosophical solutions to the problem of the divided character of power, implying that there is 

the being of power, its substance, and the way this power acts in the world. This gets transposed, 

Agamben argues, into the fracture between sovereignty and government, whereby government is 

supposedly derived from sovereignty as a merely administrative power, concerned with governing 

things in their heterogeneity and multiplicity but towards a common end. Power, Agamben writes 

‘every power, both human and divine – must hold these two poles together, that is, it must be, at 

the same time, kingdom and government, transcendent norm and immanent order’ (2011, p.82).19  

 

The connection I noted earlier between police and oikonomia thus acquires even further 

significance here. As Caygill has noted, the concept of Polizei undergoes a shift after the end of 

the Thirty Years War in 1648. Police ordinances were a series of measures designed to ‘meet 

immediate and specific social problems which were not covered by existing law or custom’ (Caygill 

1989, p.105). Prior to the Thirty Years War, these had taken the form of ‘ad-hoc, reactive measures’ 

(ibid.), while afterwards police ordinances were used as a means for achieving specific ends, thus 

were a mechanism to mould the social order in a certain shape so as to promote security and 

welfare (ibid.). This form of ordinance, then, was not merely reactive, but proactive and 

interventionist where the common good, that is the wealth and order of the state, were to be 

promoted and achieved by conscious design. The state, it was thought, could be perfected through 

interventionist measures. Thus we find, in the history of the concept of Polizei itself, an oscillation 

between an understanding of order that is related to power reacting to contingent events, and one 

that is the outcome and implementation of an order that is designed. 

 

Three points thus emerge that are crucial for my argument. First, there is a split between 

transcendence and immanence, between ontology and praxis, whereby the immanent is a realm of 

contingent activity not referencing an episteme or higher law; and in this way it is groundless. This 

in itself stems from the split between the household and the polis that Aristotle conceptualizes in 

an oppositional relation. Second, when this is taken up by the Church Fathers in their articulation 
                                                 
19 While I will go into more detail in the final chapter, it is via the category of the signature that Agamben proposes 
order as itself relational simultaneously revealing and suturing a split between transcendence and immanence, ontology 
and praxis (2011, p.87-88). The signature, then, operates in its capacity as rendering intelligible certain propositions 
across different epochs and fields of knowledge. Thus something like order can be displaced from Aristotelian 
metaphysics to Christian theology and political philosophy across different time periods without intelligibility being 
lost. Indeed, the relationality that order points to is communicated in a way that renders the past intelligible to the 
present and vice versa.  
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of providence, the second, immanent, realm is conceived as the activity of ordering that is the 

government of the world. This means that God’s being and action splits apart, yet this does not 

affect the unitary singular being of God. Third, this providential paradigm becomes salient once 

displaced into the political realm for the relationship between sovereignty and government, with 

government a praxiological, immanent power that supposedly derives from sovereignty, but where 

in fact the relation is far more complex. Indeed, as I will go on to show with regards to police 

power, rather than a power of administration or enforcement, police power is not the execution 

of the law or implementation of a sovereign will but a non-epistemic form of power, a groundless 

ground. Having looked at Agamben’s investigation into oikonomia I’ll now turn to the 

commonplace understanding of the development of police in the transition to modernity. 

 

The end of Oikonomia? 

 

It is often argued that during the course of the nineteenth century and into the twentieth, political 

economy became detached from the model of the household (Tribe 2015, p.42) and it is this that 

saw the undermining and eventual disappearance of Polizeiwissenschaft and the police-state. 20 

Concomitantly, over the course of the eighteenth  century it is thought the concept of police 

began to undergo a series of shifts in meaning and the objects to which it referred were narrowed 

substantially, in line with a shift in state administration which was ‘reduced through the exclusion 

of the Eudaemonian domain’ (ibid., p.185). So, on the one hand, there is a continental notion of 

police, originating in France and Germany, concerned with ordering the realm according to the 

dictates of the peace and happiness of its citizens (Tribe 1995, p.12). On the other, we find a later, 

more modern, notion of police as a ‘regular uniform patrol of public space coupled with post hoc 

investigation of reported or discovered crime or disorder’ (Reiner 2010, p.5). It is argued that this 

is the result of a ‘struggle over the function of the police and the restriction of their activities’ 

(emphasis added, Knemeyer 1980, p.186). It is with the decline of absolute sovereignty and the 

‘police-state’ that we see the ascendance, supposedly, of the ‘rule of law’:  

 

that the domestic and international rule of law replaces an older reliance on both 
state and, to a lesser degree popular sovereignty, is a commonplace of 20th-century 
liberal constitutional thought. In its most basic form, the rule of law, as opposed to 
the rule of men, allegedly supplants the naked and arbitrary force of a willful 
sovereign power or majority mob (Rasch 2004, p.91). 

 

                                                 
20 See also Riedel, who writes that the ‘evolution of modern society’ precipitates the dissolving of the ‘old substance of 
the household’ (1984, p.140). 
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It is this thinking that sees police ‘relegated to the backwater of a very narrowly conceived “police 

studies” … being reduced to the study of crime and law enforcement’ (Neocleous 2006, p.17).  

Police exist, in this narrative, to enforce laws, to apply them or to prevent people transgressing 

them and to catch those who do. Indeed, it is here we find a break between an older, broad notion 

of police and a more modern, limited, notion that comes to be synonymous with the institution 

concerned with law-enforcement. This in itself is linked, as I will show in the prologue and chapter 

two, with the notion of a ‘natural order’ that no longer needs sovereign intervention, and is in fact 

imperilled by it. Rather than take this narrative for granted, one of the aims of this thesis is to show 

that an oikonomic – that is not referencing anything outside of itself and particularistic –  form of 

governing has not disappeared, and is to be found precisely in the figure of police. However, I 

argue also that police is not reducible to government; it is not simply concerned with an immanent 

ordering, but is in fact also in a complex, aporetic relationship with sovereignty.  Indeed, while 

Agamben has prepared the theoretical terrain from which to investigate the divided character of 

power, he does not extend this investigation to police power specifically; and it is this that the 

present study attends to.  

 

Agamben’s methodology in this regard is useful though much misunderstood. As Matthew Abbott 

has argued, Agamben (in contrast to Foucault) ‘is more primarily concerned with the historically 

contingent and quasi-transcendental conditions of the biopolitical as such’ (Abbott 2012, p.29) and 

thus what has been read as sweeping remarks about the ‘West’ in general should be understood in 

the context of Agamben’s ‘political ontology’; a radical interrogation of the metaphysical-political 

economies of power that structure Western political forms. Politics and ontology, Agamben writes, 

‘are in solidarity because they have need of one another to actualize themselves’ (2015, p. 132). In 

order to understand the way in which police power operates in modernity in its (un)relation to law 

and sovereignty, I argue that Agamben’s political ontology marks a path to being able to highlight 

the metaphysical grounds operative within political structures. This is why the present study is not 

concerned with the historical specificities of the police as institution in different geographical and 

temporal contexts, but tackles a different problem, which is also Agamben’s problem: that of 

‘thinking our political situation in terms of its metaphysical heritage’ (Abbott 2012, p.25).  

 

The Argument 

 

Three main lines of argument are put forward in this thesis. First, I unsettle the presumed relation 

between natural/artificial order that is crucial for histories of the sovereign state. In very broad 

terms I challenge the idea that, around the start of the 19th century, an absolutist era interventionist 

sovereign who must overcome natural disorder is replaced by a non-interventionist liberal 
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sovereign who must allow natural order to flourish. This is intrinsically linked to, and forms the 

groundwork for, the challenge I present to received narratives of police power, which see it as a 

formerly broad interventionist, positive power that, with the shift from the police state to the 

liberal state, gets replaced with a limited, negative, repressive power under the modern state. 

 

Second, I argue that via order, police is that which mediates transcendence and immanence, 

universal and particular and sovereignty and government, whilst being reducible to neither. In 

relation to the first strand, there is a tendency to see transcendence, and indeed transcendent 

sovereignty, pushed aside in favour of an immanent, governmental mode under the liberal state. I 

challenge this through my analysis of Smith and Schmitt and Benjamin, showing that liberalism 

does not excise sovereign transcendence in favour of immanence, but rather reconfigures the 

relation between them.  

 

Finally, I show that a concern with police power is always already a concern with the exception. 

Particularly with regard to Hegel and Smith I show that both thinkers see the ‘emergency’ as 

necessitating an untrammelled executive power, unconstrained by convention or law. Indeed, for 

Hegel this is precisely the moment in which police power becomes unbounded, and where 

anything and everything may become a concern of the police – as Hegel insists, no objective lines 

can be drawn to circumscribe the emergency, or the powers used in the face of it in advance.  For 

Smith, on the other hand, the emergency illuminates the place of the sovereign in the liberal system 

showing that far from disappearing, its necessarily unbounded and unconventional power in the 

face of unforeseen threats. Later on in the dissertation we shall see how the philosophical stakes of 

the exception are variously articulated by Benjamin, Schmitt and Agamben – all of whom recognise 

its significance for the political as such. However, that they either do not, or only briefly touch on 

police power and its relation to the exception leaves open the space into which my thesis 

intervenes.  

 

All of this is to say that the presumed relationship between police and law; that police enforce, 

uphold or implement the law cannot be maintained once we see police in its proper locus – that is 

as concerned with order and in a complex and overlapping relationship with sovereign power. I 

argue that once it is understood that police are neither executing, transgressing or making law 

(though they may at times carry out these functions) we are in a better position to see that it is the 

power to suspend the law whilst bearing its force that marks police power out as being exceptional 

and ultimately an-archic in character. This configuration marks police out not as sovereignty itself; 

but rather that police power is the anarchic groundless ground for sovereignty. 
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These three strands are not presented separately but emerge throughout the chapters as I engage 

with different thinkers. It is the method of a philosophical history that enables me to grasp and 

unravel these different strands, that as such do not appear in a linear historical progression. In so 

doing I draw on both Benjamin and Agamben who in different ways present exhortations to resist 

the temptation to see history as a sequence of unfolding events linked causally. With an 

attentiveness to signatures in particular, we can begin to acknowledge how and in what ways the 

present shapes the past, how politics does not derive from metaphysics and how praxis is not 

secondary to ontology. In other words, we are able to grasp that what is usually presented as 

secondary or derivative is in fact a founding power itself. This methodological approach and 

argumentative strategy has led me to not only put the philosophers studied into conversation with 

each other, but also to question the dominant interpretations of these thinkers and indeed the 

widely-shared axioms routinely mentioned in those interpretations. This has enabled me to 

challenge the ways in which the history of police has been thought through key binaries: 

transcendent/immanent, natural/artificial, positive/negative. In utilising a philosophical-historical 

approach this thesis is not concerned to find the origins of the police in either linguistic or historical 

terms, but rather to create a space where it is possible to think differently about the ontology of 

power.  

 

The Structure 

 

The prologue to this thesis attends to the work of Michel Foucault. As I discussed earlier in 

the introduction much of the critical theory that exists on police orbits Foucault’s work. 

Indeed, Foucault prepared the terrain from which to examine the ‘police-state’ and 

Polizeiwissenschaft that critical histories of police must attend to through his careful excavation 

of the thought of thinkers of Polizei such as Von Justi. Secondly, Foucault’s work on 

biopolitics, discipline and security have inspired much literature pertaining to the role of 

policing in contemporary society in an expanded sense. That is to say policing appears 

alongside and through various institutions –education, health, as well as punitive – that serve 

a normalising function. It is for this reason that an engagement with Foucault appears as a 

prologue to the main thesis, for it is necessary in order to clear the way for a philosophical 

history of police, to first break free of, and then move beyond some of the axioms around 

police that stem from Foucault’s work. 

 

This thesis then unfolds in two parts. The first, comprised of three chapters, undertakes an 

analysis of what has traditionally been seen as the move from ‘divine’ order to ‘sovereign’ 
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order, or, the move from natural to artificial order. Chapter 1 is concerned with the transition 

from ‘natural’ to ‘artificial’ order that supposedly takes place between Aristotle and Hobbes. 

Rather than take this transition for granted, I interrogate the ways in which Hobbes’s 

‘artificial order’ is not devoid of nature, and indeed, Aristotle’s ‘natural’ order is not devoid of 

artifice. In so doing I argue that while Hobbes superficially attacks Aristotle, his criticisms 

cannot be taken simply at face value, and should rather be interrogated for what they allow 

Hobbes to claim – i.e. that order is the consequence of sovereignty. This then provides the 

groundwork for the claim that it is the sovereign who can use the fear of natural violence to 

legitimise sovereign violence in the name of order which is contingent and precarious.  

 

Chapter 2 draws on Hegel, who explicitly sees police as mediating the spheres of universal 

and particular. This is crucial for underlining the divided character of power and how police 

becomes, in modernity, a critical concept in establishing a relation between universal and 

particular as well as transcendent and immanent. This chapter also attends to the aporias and 

contradictions Hegel necessarily runs into as a result of distinguishing his own concept of 

police from that of his contemporary, Fichte. If Fichte sees police as an all-encompassing 

constraining power, in which everyone is surveilled all the time, Hegel sees the need to 

denounce this. Yet Hegel himself cannot escape this unconstraining of police power when he 

considers the ‘emergency’.  

 

Chapter 3 attends to the moment that Polizei supposedly disappears and is supplanted with 

‘the police’ – a limited institution charged with enforcing the law. This moment finds its 

expression in the works of Adam Smith. This is intrinsically linked, I argue, to what many 

have seen as Smith’s invocation of a ‘natural’ order that meant the state more generally and 

police specifically had to be expelled in order for this ‘natural’ order to emerge. I complicate 

this narrative and challenge it through a different reading of Smith, one which shows not only 

that he is not a thinker of ‘non-intervention’ and laissez-faire but that his conception of order 

is also far more complex than is usually thought.  

 

The second part, comprised of two chapters, tackles a different sort of order – what I am 

calling ‘police order’. Chapter 4 is where I argue police power in modernity becomes 

dislocated from sovereignty and law – producing its own legitimating grounds that functions 

in a similar way to the state of exception. Thinking with Schmitt, Benjamin and Agamben I 

analyse the move, supposedly found in liberalism, from transcendence to immanence, and 
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how this relates to police power. I think through the relationship of police to law with 

Benjamin, and argue how, once we see that it is police who are charged with maintaining and 

securing order, their power becomes unconstrained. Articulating police power in terms of its 

exceptional, decisionistic character, I find that police power in modernity is structurally 

incapable of being held to account by the law in a way analogous to, but not reducible to, 

sovereign power. 

 

Chapter 5 analyses Agamben’s work more closely to argue that once police are charged with 

creating or maintaining order we find that the power of police, which is usually thought of as a 

power of administration, is in reality no such thing. Rather, by attending to the divided 

character of power and the way in which sovereignty and government are related to each 

other via the concept of order, I argue that police project order, the law and the public as that 

which their power derives from, but which in reality is a mythological projection that obscures 

the fact that police produce their own legitimating grounds. That is to say, in modernity, 

police power does not come from the application of the law, or the implementation of a 

sovereign will but is fundamentally an-archic (that is to say, not deriving from origin or 

command) in character.  
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Prologue: Foucault, Order, Modernity 

 

the practice stemming from a conviction that order can be only man-made, that it is bound to remain an artificial 
imposition on the unruly natural state of things and humans, that for this reason it will forever remain vulnerable 
and in need of constant supervision and policing, is the main (and indeed, unique) distinguishing mark of modernity 
(Bauman 1992, p.xv) 
 

 

As I briefly touched on in the introduction a commonplace understanding of police sees an older 

broader notion contrasted with a more modern limited notion. This in itself is tied, I argue, to an 

understanding of order that had previously been thought to be something that needed to be 

produced, which, under the pressures of liberal thought and political economy, becomes recast as 

something natural. This understanding of police and order stems in large part from Foucault’s 

work. His highly regarded and influential work on police has done much to recenter the concept, 

yet, as I will show, his presuppositions have remained largely unquestioned. It is for this reason that 

the present piece focuses on Foucault and his theorisation of police and order, and ultimately, why 

the thesis does not take for granted his presuppositions. 

 

My aim is not to present a reading of Foucault as such, rather it is to posit that while order and 

police play a critical role for Foucault in the transition from the classical period to modernity, his 

analysis of these concepts remains limited and beholden to the idea of an epistemic break that 

occurs at the threshold of modernity. In doing this, though he presents a nuanced, and at times 

contradictory, picture of the continuities and discontinuities between the classical and the modern, 

he over-emphasises certain (modern, governmental) aspects of power at the expense of (older, 

sovereign) others. Indeed, one is left with the impression that one aspect of power (biopolitical) is 

independent and autonomous with respect to sovereign power. Once this impression is given, the 

way is opened for the serious problem that Mark Neocleous has identified with regard to 

Foucauldian scholarship on the police, that ‘for all their discussions of policing as a form of 

governmentality, Foucauldians barely mention the police institution itself, to the extent that one 

begins to think policing and the police have nothing connecting them at all’ (2000, p.x).  

 

I want to suggest that, though this problem does indeed emerge, a separate but related issue also 

arises when the police is subsumed under the banner of policing.  When police is read in terms of a 

biopolitical register, or at the level of ‘ordering’ (to which I’ll return), the concept of order has a 

positive content returned to it; and that, as I will argue with regard to Agamben, functions precisely 

as a concept devoid of any positive content (or in Agamben’s terminology it is a ‘signature’). It also 

neglects the dimensions of police power that I will highlight as unbounded and anarchic: in other 
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words, Foucault’s analysis of power, though attending to an immanent (as opposed to 

transcendent) register, nevertheless remains wedded to a functional oppositional divide between 

‘artificial’ and ‘natural’ order. 

 

In the first and second sections, I will present what I argue are two contrasting and contradictory 

accounts that Foucault presents in The Order of Things and his writings on biopolitics. While in The 

Order of Things he then argues that a break occurring in the 19th century signals the transition to 

modernity from a previous episteme, in his writings on biopolitics we find a thesis that does not 

emphasise a break, but rather sees the birth of biopolitics in the European ‘police-states’ that were 

present during the seventeenth and eighteenth centuries. The significance of the discrepancy in the 

two timelines, is, as I will argue, to be found in the presumption that it is the conception of order 

that impacts on political organisation, that the impact is just one way, therefore I suggest that 

Foucault’s archaeology in The Order of Things has theoretical implications at the level of political 

organisation, and more specifically for the concept of police, that can lead to two divergent but 

equally theoretically vacuous understandings of police. The first is one in which police is equated 

with ‘policing’ writ large and the second is an understanding of the police as a limited institution 

simply concerned with ‘repressing disorder’. The aim of the present piece is to show why both of 

these understandings should be rejected in turn. This in itself pivots on how one understands the 

concept of order.  

 

Foucault’s interrogation of order is one that is anchored to an epistemological register. He argues 

that in the classical period order was understood as being natural – there was an essential order to 

nature. This understanding is transformed in the transition to modernity, which first sees the 

elimination of this conception of natural order, and then a re-introduction of a natural order of a 

different kind. The significance of the differing conceptions of order for politics is highlighted by 

Foucault, but ultimately he does not question the distinction between ‘natural’ and ‘non-natural’ 

order that his archaeology traces. Throughout the course of this thesis however, I will argue that 

we cannot take for granted any understanding of order as being either ‘natural’ or ‘artificial’, but 

rather must come to terms with the way in which it confounds the oppositional relation between 

those categories.  

 

Archaeology and Order 

 

In The Order of Things Foucault undertakes an ‘archaeology’ of the human sciences. In doing this he 

tracks the epistemic breaks he sees as occurring between the classical era and modernity. It is the 

‘silence’ (Robinson 2016, p.134) between the classical period and the modern that Foucault probes 
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through his archaeology, contending that both periods are characterised by distinct epistemes that 

are discontinuous, and this as a result of the loss of the classical conception of order. The classical 

episteme was grounded in a conception of a ‘general order of identities and differences’ that it was 

the function of knowledge to bring to light. Under these conditions, ‘the constant, fundamental 

relation of knowledge, even empirical knowledge to a universal mathesis justified the project of a 

finally unified corpus of learning’ (Foucault 2002, p.268). Indeed, it was a search for order that 

underlay the project of knowledge itself ‘as the ground and foundation of a general science of 

nature’ (ibid., p.292). On this view, there was a ‘divinely arranged chain of being’ (Dreyfus and 

Rabinow 1983, p.27) that, when brought to light, could be represented in tables wherein everything 

that exists could be placed. In this sense, there was a ‘visible order with a permanent grid of 

distinctions’ (Foucault 2002, p.273). Things must be placed in position, compared with other things 

and their place in the general order identified (ibid., p. 60). Crucial here is that order is representable.  

 

It is the classical period that sees the advent of ‘general grammar, natural history and the analysis of 

wealth’ which for Foucault are dependent on a ‘universal science of order’ (2002, p 63). Though 

there is a science of order, accessible to knowledge, the relationship of nature to order at this point 

is not straightforward. Order was not a ‘visible harmony of things or their observed arrangement, 

regularity or symmetry’ (ibid., p.237), rather it is ‘the particular space of their being that which, 

prior to all effective knowledge, established them in the field of knowledge’ (ibid.). Order was not a 

visible natural ‘harmony’ between things – or the absence of any kind of disorder. Indeed, Foucault 

argues that there is a ‘disorder’ in the appearance of nature which is ‘due to its own history, to its 

catastrophes, or perhaps merely to its jumbled plurality, which is no longer capable of providing 

representation with anything but things that resemble one another’ (ibid., p.77-78). It was up to 

what Foucault calls ‘imagination’ to ‘reconstitute order’ (ibid.): 

 

order is at one and the same time that which is given in things as their inner law, the 
hidden network that determines the way they confront one another, and also that 
which has no existence except in the grid created by a glance, an examination, a 
language; and it is only in the blank spaces of this grid that order manifests itself in 
depth, as though already there, waiting in silence for the moment of its expression 
(Major-Poetzel 1983, p.153). 

 

We can thus discern three layers of order in the classical episteme. First there is an ‘essential’ order 

that exists between things; second, there is the appearance of disorder and the confusion of their 

‘interpenetrating jumble’; and third, order is reconstituted through things being ordered by the 

imagination in representative tables. This classical conception of order is disrupted and then 

displaced over two stages ‘which are articulated one upon the other more or less around the years 

1795-1800. In the first of these phases, the fundamental mode of being of the positivities does not 
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change; men’s riches, the species of nature, and the words with which languages are peopled, still 

remain what they were in the classical age’ (Foucault 2002, p.240).  

 

The first of these stages is illustrated by Foucault through the thought of Adam Smith. His thought 

encapsulates the beginnings of the epistemic break that Foucault identifies, yet Smith remains 

anchored to the classical episteme that, in his view, has not yet been transcended. The break that 

Adam Smith represents is indeed that he ‘formulates a principle of order, but one that is irreducible 

to the analysis of representation’ (ibid., p.244). Smith is seen as transforming order, but only the 

third layer of order identified above, that is, the ability to represent order. This takes the form of a 

criticism of Physiocratic doctrine, which was ‘associated with a specific technical proposal, 

Quesnay’s economic ‘Table’, a device intended to permit a sovereign to monitor the totality of 

economic processes within the state’ (Gordon 1991, p.15). For Foucault, it is the impossibility of 

this table, the idea that economic processes are ordered, but ultimately un-representable and 

unknowable in their totality, that are the first signs of an impending break with the classical 

episteme.  

 

However, though Smith’s thought contains some modifications of this classical episteme, it 

ultimately remains anchored to it, in that ‘it does not refute its fundamental conditions of 

possibility; it has not yet touched the mode of being of a natural order’ (Foucault 2002, p.251). In 

short, the first layer of order identified above is untouched by Smith and this is why, for Foucault, 

a second stage is required before the epistemic break is able to finally take place. Indeed, it is the 

first layer of order – essential, natural order; the order of physis - that must be moved.  As the classical 

episteme is displaced, Foucault writes: 

 

the project of a general taxonomia disappears; the possibility of deploying a great 
natural order which would extend continuously from the simplest and most inert of 
things to the most living and the most complex disappears; and the search for order 
as the ground and foundation of a general science of nature also disappears (ibid., p. 
292).  

 

When this occurs, Foucault argues, ‘The visible order with its permanent grid of distinctions is now 

only a superficial glitter above an abyss’ (ibid., p. 273). The essential order that exists in nature and 

that appears as disorderly, only to be made orderly again by the imagination, is now transformed 

into an ‘abyss’. This is linked to the insertion of a limit to man’s knowledge (and this in turn is a 

result of the thought of Immanuel Kant). Fundamentally, there is now an unknowable abyss that 

beneath knowledge that cannot, as it were, be brought to the surface. However, this limit to 

knowledge is not, as has been argued elsewhere, ‘something that is an externally imposed limit, but 
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is somehow a limit to man’s knowledge imposed or decreed by man himself’ (Dreyfus and 

Rabinow 1983, p.29). In this way, man is now ‘in place of the king’ and the idea of a divinely 

arranged ‘chain of being’ (ibid., p.27) is undone. This chain of being in turn had been intrinsically 

linked to a conception of nature which was not only orderly, but good. The Aristotelean legacy that 

had seen order as a fundamental good and attributed this to nature (that was still seen to be 

operative with Adam Smith) is only moved in the second stage that Foucault identifies.  

 

Within modernity, Foucault tells us, nature ‘can no longer be good’ (2002, p.302). The break with 

the classical metaphysic of order is seemingly complete. Nature is no longer conceived as having an 

essential order (though it may have appeared disorderly), but is ‘wild once more’ (ibid.). The 

seeming severing of the link between a positive view of nature and order marks the passage from 

one episteme to the other.  Indeed, for Foucault, this transformation is not merely a break with the 

classical metaphysic, but the end of metaphysics as such. It is the end of metaphysics which 

enables, on his reading, the ‘appearance of man’ (ibid., p.346). This manifestation of man, of life as 

such, is tied to a particular ontology for Foucault: ‘in relation to life, beings are no more than 

transitory figures, and the being that they maintain, during the brief period of their existence, is no 

more than their presumption, their will to survive’ (ibid., p.303).1 There is then a link between a 

loss of the classical conception of order as natural and nature as good, and a modern conception of 

order which sees life as survival and nature no longer as good. In turn, it is the displacement of 

these notions that sees the rise of a different form of politics and political organisation – one 

apparently no longer concerned with happiness and virtue – but rather with life as such.  

 

As Dreyfus and Rabinow note:  

 

traditionally in Western culture, political thinking was concerned with the just and 
the good life. Practical reason sought to change character, as well as communal and 
political life, based on a larger metaphysical understanding of the ordered cosmos. 
Christian versions, like those of Saint Thomas were in a line with Aristotle. Thomas 
was concerned with an order of virtue that was anchored in an ontotheoretical world 
view. Politics served a higher goal. This higher goal rested on a larger order, which 
could be known. Political thinking was that art which, in an imperfect world, led 
men toward the good life, an art which imitated God’s government of nature (1983, 
p.136).  

 

In their analysis of Foucault’s work, Dreyfus and Rabinow highlight the order of physis that 

underlay a certain type of politics. Accordingly, the epistemic break Foucault identifies as 

dismantling this view would also have effects at the level of the political. The question remains: if 

                                                 
1 Here more than a cursory reminder is made of the Hobbesian universe in which life appears as ‘wild’ and nature is no 
longer good, and, indeed ‘life can no longer be separated from murder, nature from evil’ and it is this that forms the 
basis of the necessity of the Leviathan. 
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there is a loss of the classical conception of physis as order, an essential order that it was the task of 

knowledge to bring to light, what are the consequences of this loss for the political? While Foucault 

does not tackle this in The Order of Things, it is here, I argue, that biopolitics enters the frame. 

Foucault’s biopolitics is a distinctly modern form of power which aims at making life live (Foucault 

1984, p.136). The advent of biopolitics is, however, in itself tied to the transformations in 

epistemology that we find in The Order of Things. Indeed, as David Tarizzo has argued in an explicit 

linking of the epistemological transformations in modernity with biopolitics, 

 

During the 1970s, Foucault will in fact argue that in the Modern Age a new form of 
power spreads, one that is detached from the law of the sword, from the classical 
code of sovereignty, in order to take charge of life as such. Its motto is no longer 
Take life or let live but Make live and let die (Foucault 1978). Power, that is, now 
targets life itself, a life to be cultivated, empowered, directed, and regulated. That 
said, what are the conditions of possibility of this modern apparatus of power? One, 
the most important, had been identified by Foucault ten years earlier. It is precisely 
the emergence of life, together with labour and language, as an epistemic historical a 
priori. Foucault makes the point very clear: before modernity, life did not exist, just 
as a science of life itself, biology, did not exist. Only with the rise of modernity do a 
knowledge about life and a power over life appear simultaneously, a biology and a 
biopolitics whose lethal connections we had better analyze and understand (2017, 
p.19). 

 

What is crucial is that biopolitics is here simultaneously presented as something distinctly modern 

and made possible by the epistemic transformations Foucault tracks in The Order of Things, but is 

also framed in opposition to sovereign power. Leaving aside this latter point for a moment, it is 

clear that the processes Foucault tracks as beginning in the 19th century do indeed make an 

appearance much earlier. If biopolitics is also seen as dependent on an epistemic a priori – the 

appearance of life as such in modernity – this aporia comes clearly to light. With a new ‘untamed 

ontology’ (Tarizzo 2011) the condition of possibility of biopolitics is seemingly set.  Interestingly, 

however, while in The Order of Things the break between the classical and the modern is explicitly 

formulated as discontinuous, when we turn to Foucault’s writings on biopolitics we find the 

nascent biopolitical form of power in the police-state. Thus, what is seemingly a precondition or 

condition of possibility for biopolitics – namely the human sciences and in particular the 

appearance of ‘life’ and biology – happens long after the police state and raison d’état were the 

dominant modes of political organisation.2 As Dreyfus and Rabinow argue:  

 

the job of the police was the articulation and administration of techniques of bio-
power so as to increase the state’s control over its inhabitants. While the 17th and 
18th century French police were part of the juridical administration, they dealt with 

                                                 
2 I mention this tension in timelines not to refute Foucault but to draw out something that it gestures towards; that we 
cannot presume that political organisation straightforwardly derives from a metaphysic of order in one direction, but 
rather that the reverse can also be true. I will expand on this later. 
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individuals not as juridical subjects but as working, trading, living human beings (this 
dimension was treated archaeologically in the order of things) (emphasis added 1983, p.139). 

 

Indeed, when we turn to Foucault’s genealogical investigation of biopolitics and liberalism we find 

that the ethical order outlined above is dispensed with under raison d’État and the police-state, 

which (as discussed in chapter two) sees the increase in the force of the state as the end goal, rather 

than a telos of ethics, virtue or justice. In The Political Technology of Individuals, Foucault tells us that “It 

[police] wields its power over living beings as living beings, and its politics therefore has to be a 

biopolitics” (2002a, p.416). For Foucault, individuals were henceforth seen in their capacity as 

increasing the power of the state and thus the embryonic human sciences became the way in which 

the knowledge of this force and power was produced (ibid.). This is where Foucault sees the birth 

of biopolitics, and it is to this I shall now turn. 

 
Biopolitics, Discipline and Order 

 
For Foucault, changes taking place at the level of power and institutions as the transition to 

modernity is made require a new analysis; one no longer so concerned with sovereignty and ‘the 

state’ as traditionally conceived.  The insertion of life into modern techniques of power constitutes 

for Foucault the defining characteristic of modern power. Life, which had previously not been a 

concern in terms of living as such, thus comes into being as David Tarizzo points out, modernity 

and the invention of the modern notion of life are coterminous (2011) in Foucault. Life is now 

considered a force that, though unknowable in terms of representation, is knowable and calculable 

in terms of its contribution to the power of the state. Seen in this way life is not a scientific 

category, but rather an ‘epistemological indicator’ (Esposito 2004, p.30). Indeed, we can begin to 

see that that which life indexes are the transformations that occur in the 19th century as outlined in 

The Order of Things. That is to say, the loss of the classical conception of order in which life is in a 

chain of being, divinely placed, means that ‘the continuous relation which had placed man with the 

other beings of the world was broken. Man, who was once himself a being amongst others, is now 

a subject among objects’ (Dreyfus and Rabinow 1983, p.28). 

 

The stakes of this conception of life for political power only become clear, however, in a range of 

other texts. In The History of Sexuality Volume 1, for example, Foucault sets out his stand concerning 

modern techniques of power, contending that 

 
since the classical age the West has undergone a very profound transformation of 
these mechanisms of power. “Deduction” has tended to be no longer the major 
form of power but merely one element among others, working to incite, reinforce, 
control, monitor, optimize, and organize, the forces under it: a power bent on 
generating forces, making them grow and ordering them, rather than one dedicated to 
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impeding them, making them submit or destroying them (Emphasis added, 1984, 
p.136). 

 
We see here the clear distinction between a negative form of power of submission and destruction, 

and a positive ordering power. If sovereign power is conceptualised as a negative, oppressive power, 

biopolitics by contrast is positive – making life live rather than a violent force capable of taking life 

away.3 This is confirmed several times in Foucault himself, for whom ‘it is no longer a matter of 

bringing death into play in the field of sovereignty, but of distributing the living in the domain of 

value and utility’ (ibid., p.144). To put this in the terms discussed in my argument, Foucault reads 

modernity as the triumph of an immanent realm of power – normalization as opposed to the 

juridical,4 discipline and biopower5 as opposed to sovereignty – over the transcendent. This process 

is closely linked with the rise of ‘disciplinary power’ and techniques which make their appearance in 

the seventeenth and eighteenth centuries. This form of power ‘had very specific procedures, 

completely new instruments, and very different equipment. It was… absolutely incompatible with 

relations of sovereignty. This new mechanism of power applies primarily to bodies and what they 

do rather than to the land and what it produces’ (Foucault 2004, p.35).  

 

That this form of disciplinary power is also tied to the appearance of the human sciences (those 

that Foucault cites as appearing in modernity occurring at the beginning of the 19th century in The 

Order of Things) is made clear in Society Must be Defended: 

 
the discourse of discipline is alien to that of the law; it is alien to the discourse that 
makes rules a product of the will of the sovereign. The discourse of disciplines is 
about a rule: not a juridical rule derived from sovereignty, but a discourse about a 
natural rule, or in other words a norm. Disciplines will define not a code of law, but 
a code of normalization, and they will necessarily refer to a theoretical horizon that 
is not the edifice of law, but the field of the human sciences. And the jurisprudence 
of these disciplines will be that of a clinical knowledge (ibid., p.38).  

 

                                                 
3 As Esposito writes, ‘whereas in the sovereign regime life is nothing but the residue or the remainder left over, saved 
from the right of taking life, in biopolitics life encamps at the center of a scenario of which death constitutes the 
external limit or the necessary contour whereas in the first instance life is seen from the perspective opened by death, 
in the second, death acquires importance only in the light radiated by life’ (2004,p.34). 
4 I write ‘the juridical’ instead of ‘law’ here, because as Ewald has noted, ‘the norm, then, is not opposed to the law 
itself but to what Foucault would call “the juridical”: the institution of law as the expression of the sovereign’s power’ 
(1990, p.138).  
5 In The History of Sexuality Foucault distinguishes between two slightly different, albeit interconnected, forms of 
biopower – disciplinary which is aimed at individual bodies, and security which is aimed at the level of the population 
(1984, p.139). As Thomas Lemke has noted the instruments for security are distinct from discipline, concerned as they 
are with ‘regulation and control’ rather than ‘discipline and supervision’ (2011, p.37). However, while these two forms 
of biopower are distinguishable it is also the case that they are intrinsically intertwined with each defining the other: 
‘discipline is not a form of individualization that is applied to already existing individuals, but rather it presupposes a 
multiplicity’ (ibid.). The two forms are also rendered indistinct, Lemke tells us, when one considers eighteenth century 
police which was both a ‘disciplinary apparatus and a state apparatus’ (ibid., p.38). This further supports the claim being 
made in this thesis, that police (as concerned with order) is always and necessarily a concern with articulating together 
two poles – the transcendent and the immanent, the universal and particular, individual and collective and thereby 
cannot be reduced to one.  
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This appears to confirm what has become known as the ‘expulsion thesis’ (Golder and Fitzpatrick 

2009) where Foucault has been taken as saying that law is superseded by the norm and processes of 

normalization. Relatedly, sovereign power is thought to be eclipsed by biopolitics. However, as 

Golder and Fitzpatrick discuss in Foucault’s Law, there is evidence that both supports and 

complicates the idea that Foucault sees law as eclipsed or expelled from modernity, as biopolitics 

and disciplinary power are extended. In their words; ‘on the one hand he would seem to 

counterpose the old forms of sovereignty and law to the new modalities of power (indicating that 

the latter are outstripping the former); on the other he would seemingly gesture towards their 

interaction or mutual interaction’ (2009, p.23). Moreover, Roberto Esposito sees this tension in 

Foucault as an ‘irresolution’, where what Foucault refers to is a ‘copresence of opposing vectors’ 

that can’t be read in terms of ‘contemporaneity or succession’ (2004, p.39). So, while Golder and 

Fitzpatrick and Esposito read this tension as productive in different ways and we can’t simply read 

biopolitics as replacing sovereign power in Foucault, the tension nevertheless exists and becomes 

particularly acute regarding police. 

 

Despite this nuance we can add to Foucault’s account, there is present a hypothesis of discontinuity; 

not only between the modern and classical as beginning in the 19th century that we see in The Order 

of Things however, but also between biopower and sovereign power, positive and negative power. 

The crucible of this new form of modern, positive power is the police-state. Police, or Polizei, is 

configured along a positive vector of power – a power of ordering. For Foucault, ‘In the eighteenth 

century, sex became a “police” matter – in the full and strict sense given the term at the time: not 

the repression of disorder, but an ordered maximisation of collective and individual forces’ (1984, 

p.24). Here, police is considered as being concerned with ordering and maximising and this is 

counterposed to the repression of ‘disorder’. Or, as Roberto Esposito has it, if ‘the meaning of the 

term politik remains the negative one of the defense from internal and external enemies, the 

semantics of Polizei is absolutely positive, it is ordered to favour life in all its magnitude, along its 

entire extension through all its articulations’ (2004, p.37).6  

 

As we have seen, police (Polizei) on this reading is a concern with life as such (Gordon 1991, p.10) 

and Foucault identifies this with a form of power which is not strictly legal or concerned with law 

                                                 
6 This opposition between a negative form of politik and a positive form of polizei is also articulated by Agamben, 
however the distinction between the two, he argues, collapses under the Nazi regime: 
‘distinguishing between politics (politik) and police (Polizei), Von Justi assigned the first a merely negative task, the 
fight against the external and internal enemies of the state, and the second a positive one, the care and growth of the 
citizens’ life. National Socialist biopolitics – and along with it, a good part of modern politics even outside the Third 
Reich – cannot be grasped if it is not understood as necessarily implying the disappearance of the difference between 
the two terms: the police now becomes politics, and the care of life coincides with the fight against the enemy’ (1998, 
p.147). 
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but rather regulation. It is sovereign power ‘acting directly on his subject but in non-judicial form’ 

(Foucault 2007, p.339) and even more, police is a ‘permanent coup d’État’ which functions on its 

own terms, and, definitively – ‘police is not justice’ (ibid.). Discernible here are the beginnings of 

the powers that Foucault sees as coming to dominate modern life – regulatory, disciplinary, and 

crucially non-judicial. However, despite these clear assertions, Foucault then modifies this account 

of police to declare that though police regulations may not be judicial, they are ‘nevertheless 

juridical’ and further, ‘although it is completely different from the judicial institution, police 

employs instruments and modes of action that, morphologically if you like, are not radically 

different from those of justice.’ (ibid., p.340).  The significance of this somewhat contradictory 

account - the non-judicial but nevertheless juridical, the not-justice but justice-like form of police 

regulations - attests to the unique place of police not only linguistically, but institutionally. Where 

this poses a problem, however, is that this contradictory picture then resumes a more rigidly dual 

either/or character once Foucault begins his discussion of political economy and liberalism. If the 

police-state for Foucault had seen ‘the marginalization of the distinction between government by 

law and government by decree’ (Gordon 1991, p.11) then the ascent of liberalism seemingly 

reverses this.  

 
 
It is the police-state which Foucault sees as being undermined with the advance of political 

economy, and in particular Adam Smith and the économistes. What is carried over from the police-

state is supposedly a positive ordering power at the level of the population and the increasing of 

the state’s force, but what changes is the epistemological presuppositions around order. While raison 

d’État replaced a medieval natural order with an ‘absolute artificiality’ (Foucault 2007, p.349), with 

the économistes, naturalness reappears; but this time it is the ‘natural’ equilibrium of prices that is 

‘opposed precisely to the artificiality of politics, of raison d’État and police’ (ibid.). Furthermore, ‘It 

is not the naturalness of processes of nature itself, as the nature of the world, but processes of a 

naturalness specific to relations between men, to what happens spontaneously when they cohabit, 

come together, exchange, work and produce’ (ibid.).7 If the modern liberal state is underpinned, as 

Foucault is wont to demonstrate through Adam Smith, by the idea of a spontaneous order that 

cannot be represented, indeed cannot be known, then the direct political consequence of this is that 

police should only interfere to repress any disorder that occurs. This is due to what has been 

termed by some a ‘critique of state reason’ (Gordon 1991, p.15) – a new limit being placed on what 

the state can know and limits to the areas in which it should interfere. Police then becomes equated 

with artificial order, and liberalism and political economy with the re-introduction of a ‘natural’ 

                                                 
7 Therefore, the ‘natural’ order that Foucault speaks of in relation to liberalism is clearly distinct from the ‘natural’ 
order’ of the classical episteme. This is what makes his claim that, in modernity, nature is ‘wild once more’ compatible 
with his thesis that there is a natural order to exchange and trade.  
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one; however, this naturalness is one that should be left to itself. In Foucault, then, we find that the 

artificiality/natural distinction is maintained and used as an analytical grid to map the changes from 

the ‘police-state’ to the modern liberal state. The presupposition of the ‘natural’ processes related 

to exchange means that the ‘artificial’ construction of the police-state that took its form as 

intervention was undone.8  

 

The problem that comes to the fore here is that the physis/nomos distinction, rather than being 

interrogated and questioned, is reiterated. The natural order of medieval politics is replaced with 

the nomos of raison d’État and then nature re-enters the scene (albeit differently) with the advent of 

political economy, which sees a ‘natural order’ to exchange and trade. It is at this precise moment 

that police will be concerned with the ‘elimination of disorder’ (Foucault 2007, p.354) and an 

‘apparatus or instrument for ensuring the prevention or repression of disorder, irregularity, illegality 

and delinquency’ (ibid., p. 353). These are ‘simply negative functions’; and, furthermore police will 

simply be the ‘instrument by which one prevents the occurrence of certain disorders’ (ibid., p.354). 

Police, in other words, becomes a negative power, in direct opposition to its previous incarnation 

as a positive one.9 Ordering then occurs in and through a multiplicity of institutions, norms and 

disciplinary techniques that have little to do with what Foucault sees as the repression of ‘disorder’. 

The way is then opened for ‘policing’ and ‘the police’ to be seen as separate – with ‘policing’ seen 

as a concern with ‘ordering’ the population and ‘the police’ as dealing with ‘disorder’. 10  It is 

precisely this view that I aim to challenge in this thesis. Indeed, it is my contention that modernity, 

far from seeing the predominance of one pole over the other, or as adhering to any sort of 

positive/negative power in the sense outlined above, sees the intensification of their indistinction.  

 
 
Order: Physis or Nomos? 

 
One of my concerns is to show how the presumption of a metaphysics of order that determines 

political form has led to a particular way of conceiving of the history of police, and indeed political 

institutions that are presented as necessary (and natural) for there to be social order. The concept 

of order has been shown to have a long history and critical place in Western thought – moving 

                                                 
8 It is not only Foucault who reads police (Polizei) and liberalism as antithetical – see, for example, Radzinowicz, who 
claims that William Blackstone was ‘an exponent of the liberal doctrine and of the liberal spirit’ and as such did not 
recognise ‘‘Police’ as an institution. With all his conservatism, and largely because of it, the thing that mattered most to 
him was the concept of a State, patriarchal perhaps, but firmly grounded in the rule of law’ (1956, p.418). 
9 Foucault is clear that ‘from the seventeenth to the end of the eighteenth century, the word “police” had a completely 
different meaning from the one it has today’ (2007, p. 312). 
10 In this vein Mitchell Dean, taking his cue from Foucault, asserts that ‘the notion and practice of police as a condition 
achieved within a well-governed polity in seventeenth and eighteenth century continental Europe cannot be 
understood through a twentieth century understanding of police as a force of officers charged with the maintenance of 
law and order’ (1994, p.28). 



 38 

from Aristotle, to Christian theology and political theorists of sovereignty and the political. It is 

thought that order across time and space has been variously conceived as being either a ‘natural’ 

phenomenon, or, alternatively as requiring human artifice – institutions, laws or nomos.11 The ‘order’ 

of nature was seen as analogous to, or reflected by, the order of society and thus how one is 

conceived has an impact on the other. As Cedric Robinson argues with regard to Greek 

philosophy: 

 

the human body was also physis, that is, in its consciousness and its physiology. So 
just as the cosmology of physis as a metaphysics would result in a mathematical and 
geometric political philosophy when applied to the affairs of men, so too that same 
metaphysics when conceived in a different set of analogies would manifest itself in 
aesthetic anatomy and a concern with psychic harmony, balance and symmetry… 
thus one could conceptualise a semblance in the deterioration of the polis reflected in 
the deterioration of the body or the mind (2016, p.142).  

 

For Robinson, it is with the Greeks that the association of order and archē (rule, leaderhip) is 

formed (ibid., p.144) due to the discovery of the ‘capacity for chaos’ contained in the mind and 

body, and even numbers was reflected in, or analogous to, the capacity for the disintegration of 

order in the polis (ibid., p.142-144).12 Thus Aristotle’s understanding of order -  though anchored 

in a view of nature – is not ‘natural’ in the sense of being inevitable. Though the polis may precede 

and take precedence over the individual, this does not entail that order spontaneously arises within 

it. His recognition that all existing ‘cities are imperfect’ (Castoriadis 1984, p.288) attests to this, and 

furthermore, in his view, the high probability of conflict arising in the polis leads to seeing the rule 

of law as a remedy. In this way, law and nomos are not antithetical to the natural order of things, but 

are in fact necessary for order itself in the polis. The medieval onto-theological world view of 

natural order, as Agamben, Dreyfus and Rabinow and others have noted, is a specifically 

Aristotelean legacy. Yet, as is hopefully becoming clear, the opposition or division between nature 

and artifice, physis and nomos is far from straightforward. Indeed, as Cornelius Castoriadis argues: 

 

In this foundation, it is not so easy, either at the start or the finish to separate the 
question of fact - quid facti - from the question of right - and here there can be 
neither a straightforward identification, nor an absolute separation and opposition 
between nature/spontaneous finality/norm/life regulating itself in conformity with 
its eternal destination, which is physis and the mutable, contingent, arbitrary 
convention/institution which is nomos (1984, p.320).  

                                                 
11As Mark Neocleous writes, in medieval times, ‘Social order was thus merely part of a wider universal order, natural 
and divinely ordained; social disorder was thus seen as unnatural and against divine law, but was prevented by the 
existence of a superior unifying order. Towards the end of the sixteenth and into the seventeenth century, how- ever, 
the idea of order was gradually transformed, increasingly understood not as divine but as man-made. Concomitantly, 
social order was also increasingly seen as being structured politically’ (2000, p.7). 

12 In Aristotle’s analogy of the army when discussing order as the ‘highest good’, the good is found more in the leader 
for ‘he does not depend on the order but it depends on him’ (2004, p.385). 
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Political societies are ‘natural’ for Aristotle in as far as man is a ‘political animal’: however this 

cannot be separated and disentangled from nomos. Furthermore, and in relation to Aristotle: ‘Virtue 

is man’s telos, his ‘natural end’ but it is not ‘natural’ in the sense that men ‘for the most part’ and 

spontaneously manage to attain it’ (ibid.). We see here a confounding of the oppositional 

distinction between physis and nomos. My contention is that ‘order’ can be posited as being man’s 

telos, his natural end, but this does not mean ‘natural’ in the sense that it exists inevitably. Indeed, 

the institutions which must create or maintain ‘order’ are naturalised in so far as order is posited as 

the ‘natural’ end of human societies. Thus, even when order is conceived as being a result of 

human artifice, ‘nature’ is not eviscerated from the narrative; rather it re-enters the stage as being 

either the characteristic of the telos (order is the natural end) – or, indeed, characteristic of the 

necessity of institutions due to ‘human nature’ (humans are naturally violent).13  

 

I argue that when the natural/artificial distinction is presupposed rather than questioned, this has 

implications for the conceptualisation of police that follows. It forces a view of police which is 

either too narrow – police merely and negatively uphold an already existing order by repressing 

disorder, that is to say policing and ‘the police’ are separated –  or too broad, in which the police as 

institution gets lost. Police in the latter sense becomes a preoccupation with panopticism, 14 

disciplining (policing), managing flows and thus becomes something all-pervasive and in this sense 

intangible.15 ‘The police’ disappears into policing and there is a privileging of a supposedly positive, 

productive power of ‘ordering’ that is biopolitical. In a particularly striking example of this Paul 

Veyne, articulating the distinction between the old, sovereign, deductive powers with more 

modern, productive ones uses the example of a traffic cop  

 
who “channels” the spontaneous movement of traffic so it will flow smoothly: that 
is his job, as a result, drivers proceed in safety; this is called the welfare state and it is 
the one we live in. It is not at all like the Old regime, where a prince encountering 
traffic on the road would have imposed his own right of passage and left it at that 
(1997, p.151).16 

                                                 
13 When we look at Hobbes, we shall see that the idea of a natural order is evacuated with the state of nature, (humans 
are naturally violent) but Hobbes also holds that humans are naturally inclined to preserve their life which means they 
naturally tend to make laws and government.  
14 On this, see Johnson (2014) Elden (2003) and Dean (1991). 
15 As I note in chapter 4 with regard to Derrida, police becomes ‘the dasein of the polis’ (2002, p.278) and in chapter 5 
with regard to Rancière – police as something akin to the institutional status quo – there is a tendency to use the police 
concept in such a broad sense as to render it theoretically hollow. 
16 To Veyne’s image of channelling and smooth movement, facilitated by cops to guide people to safety, I would 
counter the controversial ‘hard-stop’ tactic used most famously in the case of Mark Duggan in Tottenham, London, in 
2011. Alternatively, one merely has to glance at police violence in the US, so frequently meted out on people stopped 
due to ‘traffic violations’. What these examples illustrate is that for every example of smooth flows, there are countless 
examples of hard, violent stops, of police not so much enforcing the rules of the road as using violence against those 
deemed de facto criminal - those who they deem have no place on the road to begin with.  
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Furthermore, it highlights that once this jump is made, once police is associated with a biopolitics 

of ordering necessarily seen in opposition to sovereign power the way is left open to neglect the 

way in which police power relates to sovereignty and law (i.e. those things which it is presumed 

biopolitics is not). The images conveyed and language used are necessarily not that of the 

supposedly archaic deductive sovereign power of taking life. To read modernity as the triumph of 

the norm, of managed flows and networks, of ‘channelling’ and police as part of this is to miss the 

exceptional, decisionistic, anarchic character of police power I forward in this thesis. That is to say 

that, if biopolitics is more about calculation, then the incalculable, arbitrary and contingent remains 

unaccounted for. Conversely, if one sees police power as merely ‘repressing disorder’ if and when it 

occurs then we presume that it is already known what disorder is; and, relatedly, that police uphold 

and maintain an ‘order’ of which the content is known in advance. Both accounts fall short in 

analysing contemporary police power. Police violence cannot be seen as an aberration from the 

‘norm’ of biopolitics. It must be placed at the centre of what the police is as an institution; but also 

conceptually and historically, what the police are for. Similarly, the way in which police produce their 

own legitimating grounds, their projection of a transcendent law or sovereign power, and indeed, 

projection of order – as their own mythological legitimation - should also not be missed when 

naming their ‘repressive’ negative function.  

 

Indeed, it is now that the discrepancy in the timing between the conditions of possibility for 

biopolitics and its appearance in political organisation under the name of the police-state can be 

seen in its full significance. If it is presumed that the form of political organisation follows from a 

particular metaphysics of order, we lose sight of the way in which the metaphysics of order 

changes, depending on the form of political organisation that predominates. What I refer to in the 

final chapter as the self-referential legitimising term par excellence, the concept of order, as a 

signature, means that what is supposedly founded – in this case, politics – is, in actuality, a 

founding power itself. Taking the police, we can see that police power projects a metaphysics of 

order that it supposedly derives from (i.e. the police are there to maintain or uphold order) but 

which in fact has no other content than the police power invoking it. Without interrogating this 

general economy of order, the concept of order itself must necessarily see some sort of positive 

content returned to it that in turn sees the form police power takes as being dependent on an 

underlying metaphysics of order – whether ‘natural’ or ‘artificial’. Order as artificial leads to an 

expanded police power, all-encompassing and indistinct from an all pervasive social control. A 

view of ‘natural’ order as predominant leads to a conception of police power as negative or 

restricted. It is this very distinction, however, that must be interrogated, and in so doing we can 
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move away from any simplistic notion of police power as either negative or positive and from all 

the attendant problems that come with those characterisations.  
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Sovereignty and Fear: Hobbes and the Production of Order 

 

What is the purpose of the state and what are its beginnings? What is the relationship of the state 

to the individual? How does sovereignty relate to law and justice? Does order exist among humans 

naturally? What place does violence have in and outside of the state? In tackling these questions 

Hobbes lays the theoretical foundations of police without recourse to the concept itself. This is 

alluded to by Carl Schmitt who (in reference to Hobbes) writes that ‘The absolutism of the state, is 

accordingly, the oppressor of irrepressible chaos inherent in man or as Carlyle said in his drastic 

manner, anarchy plus police’ (Schmitt 1996, p.22). Here we have the notion that even within the 

absolutist state there is (‘inherent in man’) an anarchy that it is the task of police to oppress. 

Crucially, however, this ‘chaos’ is not and cannot be eliminated and thus the task of police is never 

complete. It is this conception which drives Schmitt to claim that the Leviathan, or, indeed, the 

order that is engendered by the Leviathan, is equivalent to police: 

                                                                                                                                                                                
In the civil stately condition all citizens are secure in their physical existence; there 
reign peace, security and order. This is a familiar definition of police. Modern state 
and modern police came into being simultaneously and the most vital institution of 
the security state is the police. (1996, p.31) 

  

Leaving aside for a moment the historical claim Schmitt makes here, the broader claim is that the 

state engenders order; and it is this which is the very definition of police. Of course, to equate 

Hobbes’ theory of state with police is an anachronism.1 This makes it all the more striking that 

Schmitt is not the only one to invoke the concept of police when discussing Hobbes’ political 

theory: both Jacques Derrida (2009) and Mark Neocleous (2014) also resort to the term in order to 

provide an illustration of Hobbes’ meaning when discussing sovereignty. Indeed, the implicit 

definition of police at work in all three interpretations of Hobbes is that the order that the 

sovereign engenders is equivalent to, or can be explained by, the concept of police. In particular, it 

seems that the theoretical constellation of concepts Hobbes makes use of – sovereignty, order, fear 

– can be rendered intelligible to a modern eye through the concept of police, and it is this issue that 

will be the focus of this chapter. The seeming self-explanatory nature of this anachronism is in 

need of analysis, lest we take for granted what it presupposes – i.e. that the concept of police 

naturally arises when one confronts Hobbes’s problems; that of the violence thought to be 

inherent to man and how sovereign power can function to suppress it.  

 

                                                 
1 The first recorded usage in England of the term ‘police’ according to the OED is 1714 (1989), while Leviathan was 
first published in 1651. The word police, however, was already in use in Europe. 
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As I noted in the introduction to the thesis, Hobbes has been considered as the thinker of artificial 

order, over and against the Greek and medieval conceptions of order as natural. The Hobbesian 

idea of order has been characterised in the following way: ‘society is no longer a transcendentally 

articulated reflection of something predefined, external and beyond itself which orders existence 

hierarchically. It is now a nominal entity ordered by the sovereign state which is its own articulated 

representative’ (Collins 1989, p.7). This, indeed, is how Hobbes himself understood in his 

intervention in the philosophical tradition, believing that it was only in his time of writing that 

Aristotle’s hegemony in political philosophy was breaking, the axioms of which he thought had not 

been questioned in two thousand years (Riedel 1996 p.105). Aristotle’s conception of man as zoon 

politikon stands as the supposed arch-antithesis of Hobbesian man; the man who is naturally 

violent, individualistic and must be coerced into obeying the sovereign. On one side lies nature and 

a cosmological paradigm which ensures order from the heavens and stars down to earth. On the 

other lies the great artificial creation of Leviathan, the only thing capable of producing order out of 

the naturally disorderly world. Therefore, when Hobbes counterposes his own idea of man against 

Aristotle’s the foundations are laid for the idea of a radical break with classical Greek and scholastic 

thought, and this is seen as marking the beginning of the transition to modernity and the modern 

state.2  

 

As Adriana Cavarero has detailed, for the Greeks ‘the entire visible world, from the movements of 

the heavens to the bodies of animals, bears witness to a “durable order of existence” whose origin 

is the supersensible order’ and further ‘this durable order may serve as a model or analogy for the 

political community, insofar as that community is the material expression of the divine order that shapes it’ 

(emphasis added, 2002, p.101). This is a conception of order which has a relationship to the polis 

that goes further than mere analogy. The order of the polis is, on this reading, a material expression 

of the wider, divine order that gives it its form. There is, in other words, an underlying metaphysic 

of order which ensures the form of the political community – politics as determined by natural 

order. It is then supposedly in the transition to modernity that this classical view of order is broken. 

Indeed, as Neocleous argues: ‘by the mid-seventeenth century the idea of social order had been 

largely emancipated from cosmology and replaced by the essentially Hobbesian belief that order is 

constituted by the sovereign’ (emphasis added, 2000, p.7). The implications for the political are 

great. It is for this reason this chapter focuses on Hobbes for it is supposedly in Hobbes we find 

the transition from a natural/divine order to one that is ‘produced’ – a transition, moreover, which 

has been widely understood as inaugurating the quintessentially modern phenomenon of police. 

This, then, is why any philosophical history of police must begin with the Hobbesian moment and 

                                                 
2 See, for example, Riedel (1996) and Taminaux (1985). 
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its precise relation to the Aristotelian paradigm. By theorising order as the highest political good 

(Aristotle) and the raison d’être of sovereignty (Hobbes), political philosophers have made order a 

central term animating political questions. Yet, in spite of this, Western political thought has done 

little to question order itself, instead busying itself with the question of how it may be upheld, 

fabricated or attained. This later becomes transmuted into the problem of police, which from its 

inception is conceived as imbricated with order. 

 

Indeed, one of the purposes of this chapter is to show that the break Hobbes makes with Aristotle 

is not nearly so radical as his pronouncements of the Greeks’ ‘vain philosophy’ (1996, p.459) 

maintain. I do not wish to claim that there is no novelty in Hobbes’s conception of the state and 

order, but rather to suggest that where one locates those novel aspects has significant consequences 

for the theorisations of the political that follow. Hobbes’s own reductive presentation of Aristotle’s 

thought enables him to present his thought as a radical negation of classical Greek thought, and in 

so doing to obscure the many continuities between the two. It is my contention that it is also 

Hobbes’s stringent polemic against Aristotle that forms the substance of claims such as Derrida’s, 

who, when analysing the ‘prosthetic’ nature of Hobbesian sovereignty, declares that ‘the opposition 

between physis and nomos (nature and law) as opposition between physis and thesis (nature and 

convention or nature and positing) is here fully and decisively functional’ (2009, p.42). I will argue 

that this ‘functional opposition’ is not nearly as functional, or indeed oppositional, as Derrida’s 

reading suggests.  

 

In light of the above, however, the question arises as to the purpose of the state. Hobbesian order 

has been read as the restraining of what is natural: ‘Hobbes understood that a world in flux was 

natural and that order must be created to restrain what was natural’ (Collins 1989, p.6). Even 

further, Collins argues, order was ‘the negation of natural instincts and natural liberty’ (ibid., p.29). 

Order (that is, the order engendered by the Leviathan) is read here then as producing stasis in the 

face of natural movement and natural liberty and violence. In other words, we find the thesis that 

the artificial must restrain the natural; and order and nature come to be split. This relation is, 

however, more complex than might initially appear. By focussing on the ‘artificial’ order that 

Leviathan engenders as opposed to the ‘natural order’ of Aristotle; by presuming that it is a natural 

disharmony between universal and particular that determines the politics of the sovereign we miss 

the signatorial operations of order, that confound the distinction between artificial and natural. 

Thus, my reading will show that even in Hobbes’s civil state the natural and the artificial, the 

transcendent and the immanent, blend and interact, presupposing rather than negating one 

another. I will highlight two levels on which this interaction is apparent. First, even after Leviathan 

has been constituted disunity continues in the form of the dissolved multitude which are the 
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potential cause of civil war. Second, even in the Hobbesian state ‘natural’ violence is not eliminated 

but is to be found in the figure of the sovereign.  

 

The chapter is structured as follows. First I will examine the ‘natural order’ found in Aristotle and 

the Greeks before going on to the way in which this has been posited as the antithesis of Hobbes’s 

‘artificial order’, in itself based on a series of claims around the positive anthropology found in 

Aristotle in distinction to the negative anthropology found in Hobbes. I challenge the insistence on 

a Hobbesian ‘break’ with Aristotle along three lines: first on the natural condition of man, second 

the endurance and life of the state, and finally the question of just living and living well. In all three 

moments, I argue, the break is not so radical as has been previously suggested, and that, relatedly, 

the oppositional distinction between ‘natural’ and ‘artificial’ order does little to shed light on the 

displacement of order from the theological to the political realm. I then use this as the theoretical 

terrain from which to study Hobbesian sovereignty itself. I find in Hobbes a dynamic, 

improvisational sovereign, one whose power cannot be constrained or subject to law. This, pushed 

to its extreme, means that the Hobbesian sovereign can kill without justice being harmed, due to 

the fact that the sovereign ‘will’ is the will of the people. It is this logic that as I will go on to argue, 

is found later in the figure of police.  

 

The Political Animal vs. the Wolf 

 

Hobbes’s negative anthropology, the natural violence he sees as inherent to man (homo homini lupus), 

is explicitly conceived in distinction to Aristotle’s supposed positive anthropology – man as zoon 

politikon. Indeed, Hobbes regards Aristotle’s view of the political animal as woefully inadequate. As 

he writes in De Cive:  

 

The greatest part of those men who have written aught, concerning 
commonwealths, either suppose or require us or beg us to believe that man is a 
creature born fit for society. The Greeks call him zoon politikon; and on this 
foundation they so build up the doctrine of civil society, as if for the preservation of 
peace, and the government of mankind, there were nothing else necessary than that 
men should agree to make certain covenants and conditions together, which 
themselves should then call laws (1978, p.110). 

 

Hobbes repeatedly attacks Aristotle’s mention of bees in The Politics, taking Aristotle as saying that 

bees are also political animals. In a six-pronged critique, Hobbes rails against the idea that these 

creatures which nonetheless ‘live sociably with one another’ (yet crucially without any coercive 

power) can be considered along the same lines as men. First, men are competitive, and second, 

they naturally will their own, private good rather than willing public or collective good. Third, they 
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have no reason and thus cannot start a civil war by criticising the government. Fourth, they cannot 

use their voice to trouble peace. Fifth, they ‘cannot distinguish betweene Injury, and Dammage’, 

and lastly, ‘the agreement of these creatures is Naturall; that of men, is by Covenant only, which is 

Artificiall’ (p.119-120). Hobbes explicitly uses the artificial/natural distinction here in order to 

claim that man’s political life, life lived in common, does not come from ‘nature’ but rather from 

the artificial covenant that creates the Leviathan: 

 

art goes yet further, imitating that Rationall and most excellent work of Nature, 
Man. For by art is created that great LEVIATHAN, called a COMMONWEALTH 
or State, (in latine CIVITAS) which is but an Artificiall Man; though of greater 
stature and strength than the Naturall. For whose protection and defence it was 
intended; and in which the Soveraignty is an Artificiall Soul, as giving life and 
motion to the whole body; The Magistrates, and other Officers of Judicature and 
Execution, artificiall Joynts; Reward and Punishment (by which fastned to the seate 
of the Sovraignty, every joint and member is moved to performe his duty) are the 
Nerves. (Hobbes 1996, p.9) 

 

In his polemic against Aristotle in Leviathan, Hobbes goes on to argue that another one of the 

former’s great errors was to claim ‘that in a wel ordered Common-wealth, not men should govern, 

but the Laws’ (1996, p.471). This claim was grounded, Hobbes believes, in an overly optimistic 

view of human nature, which leads Aristotle to conclude, wrongly, that the rule of law is a 

sufficient condition for a well-ordered polis. Without the personalistic element of rule, Hobbes 

believes, there will be no order. Hobbes’s overt criticisms of Aristotle’s emphasis on the natural 

sociality of man and, indeed, on the natural order that characterises the classical polis, have then 

contributed to the commonplace view that casts them as antipodes – Aristotle, the great thinker of 

natural order and positive human nature; Hobbes, the thinker of artifice, natural disorder and an 

extremely negative view of human nature. Even further, Hobbes is regarded by some as breaking 

hegemonic Aristotelianism and inaugurating a new era of the modern. Ferdinand Tönnies, for 

example, is described as emphasising the ‘revolutionary element’ of Hobbes’s thought which 

consisted of ‘the principle on the state of nature, in the axiom of homo homini lupus which discards 

the classical idea of zoon politikon and the associated scholastic-natural right concept of an original 

community of peace and law among mankind’ (in Riedel 1996, p.101). For Laird, the upshot of this 

is that in Hobbes’s account ‘men did not naturally drift or tumble into orderly political government 

and subsequently describe that fact in speech and philosophy’ (1942, p.9).3 

 

This reading is seemingly bolstered by Aristotle’s comments on order which he explicitly conceives 

of as natural. In Aristotle nature was depicted as a ‘hierarchical series of finite substances, each 
                                                 
3 See also Taminaux, who believes that the distinction between nature and convention was steadfastly held by the 
Greeks, only to be ruptured in modernity with Hobbes. Here again, Hobbes is seen as overturning the epistemological 
status of philosophy under the Greeks – remarking on its ‘scientific’ character (1985, p.8).  
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moving in an orderly fashion towards its telos’ (Spragens 1973, p.98). This depiction of nature led 

him to the conclusion that that ‘which is produced or directed by nature can never be anything 

disorderly: for nature is everywhere the cause of order’ (Aristotle 1969, 252a). I argue that the 

significance of Aristotle’s conception of order lies not so much in his characterisation of it as 

‘natural’ but rather in his identification of order with the ‘highest good’ (2004, p.385), but also as a 

relation between things themselves, and between things and a higher order – which he uses the 

analogy of an army to explain (ibid.). There is order among the soldiers but the soldiers also find 

their order in the relation the leader. As Aristotle writes: 

 
  

We must consider also in which of two ways the nature of the universe contains the 
good, and the highest good, whether as something separate and by itself, or as the 
order of the parts. Probably in both ways, as an army does; for its good is found 
both in its order and in its leader, and more in the latter; for he does not depend on 
the order but it depends on him. And all things are ordered together somehow, but 
not all alike, both fishes and fowls and plants; and the world is not such that one 
thing has nothing to do with another, but they are connected. For all are ordered 
together to one end, but it is as in a house, where the freemen are least at liberty to 
act at random, but all things or most things are already ordained for them, while the 
slaves and the animals do little for the common good, and for the most part live at 
random; for this is the sort of principle that constitutes the nature of each. I mean, 
for instance, that all must at least come to be dissolved into their elements, and there 
are other functions similarly in which all share for the good of the whole (ibid., 
p.385).  

  
 
Order is thus fundamentally relational. There is an immanent order, the way in which things relate 

to each other domestically, and this immanent order is related to a wider order. Through the 

analogy of the army, Aristotle shows that the immanent order is dependent on a separate order, 

without which its own order would cease. Crucially, then order is not ‘spontaneous’ but dependent 

on a transcendent principle or archē and thus the move Hobbes supposedly makes in detaching 

order from nature is less decisive than appears at first glance. Indeed, for both, order is the proof 

that an antecedent point exists (the first mover for Aristotle and the sovereign for Hobbes) and is 

structuring the world. 

 

Furthermore, we can see that Hobbes’s reading of The Politics, according to which men ‘naturally’ 

drift or tumble into order and government, is not quite accurate. Indeed, that Aristotle is using the 

example of bees to demonstrate men’s difference from – as opposed to similarity to – animals is 

evident when he argues ‘obviously man is a political animal in a sense in which a bee is not, or any 

other gregarious animal’ (1243a1 1992, p.60). Aristotle’s understanding of man is, in fact, not one 

in which human nature is spontaneously good: ‘For as man is the best of all animals when he has 

reached his full development, so he is worst of all when divorced from law and justice’ (1992, p.61). 
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Far from being guaranteed, then, in a way that anticipates Hobbes, man’s ‘best nature’ is 

accomplished by and through political life – law and justice. This points towards the argument 

made here: that natural does not mean that the polis and what Aristotle considers to be ‘good order’ 

are an inevitability. Were this to be the case, then much of The Politics would be a mere description 

of what is, and extended discussions of government would certainly be unnecessary. Indeed, if 

order was natural, spontaneous and inevitable then questions of government such as the following 

would certainly not arise: 

 

what sort of matters ought to be supervised by many boards for different places, and 
which other sorts by a single official, whose authority is sovereign everywhere? I am 
thinking of such matters as keeping order in the market. Should there be a separate 
market-controller in every place, or one for everywhere? Should divisions be made 
according to the work or according to the persons? Is all regulation of good order a 
task for one man, or should there be a separate one for women and children? 
(Aristotle 1992, p.283) 

 

Order, then, as ‘natural’ but order also as something which must be cultivated, supervised and 

regulated. It is worth dwelling, I think, on what Hobbes’s ultimately reductive and misleading 

presentation of Aristotle’s thought allows him to do. He is able to claim that there is (contra 

Aristotle) nothing inevitable about the state or order; that they are consequently contingent and 

precarious. It also allows him to claim that order becomes the function and consequence of 

sovereignty. In so doing, disorder, anarchy, chaos and violence can be presented on one side of a 

line, with order and peace on the other side. Order becomes the proof and outcome of sovereign 

power and questions of justice disappear in that it is no longer a question of governing well – but 

more simply a question of government versus anarchy.4 This however raises the question: what 

does this ‘anarchy’ of the state of nature consist of and how does it relate to sovereign power? 

 

For Hobbes, there is no order among humans in ‘mere nature’: a world in which physical violence 

is ubiquitous and politics is absent. Life in the state of nature is extreme: ‘solitary, poor, nasty, 

brutish and short’ (2014, p.89). The violence that saturates the state of nature is a consequence, 

Hobbes thinks, of man’s natural equality: ‘for as to the strength of the body, the weakest has 

strength enough to kill the strongest, either by secret machination, or by confederacy with others, 

that are in the same danger with himselfe’ (1996, p.87). Equality resides then in the capacity to kill 

and be killed, and it is this condition which constitutes the war ‘of every man against every man’ 

(ibid., p.88). However, Hobbes is clear that this condition of ‘war’ is not marked by continuous 

                                                 
4 This becomes clear when Hobbes dismissees the concept of tyranny, which ‘signifieth nothing more, nor lesse than 
the name of Soveraignty, be it in one, or many men, saving that they use the former word, are understood to bee angry 
with them they call Tyrants; I think the toleration of a professed hatred of Tyranny, is a Toleration of hatred to 
Common-wealth in general, and another evill seed, not differing much from the former’ (1996, p.486). 
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fighting but is rather a ‘tract of time, wherein the Will to contend by Battell is sufficiently known: 

and therefore the notion of Time, is to be considered in the nature of Warre; as it is in the nature 

of Weather’ (1996, p.88). It is this all-pervasive state of a will to violence like the ‘weather’ that 

characterises the state of nature and which requires that men come together in order to exit it.  

 

In light of this there has been a tendency to see Hobbes’s Leviathan as the ‘permanent prevention 

of chaos and violence’ (Palaver 1995, p.63). This presupposes a ‘fundamental opposition between 

the state of nature and the civil state’ which ‘puts war on the one side of the divide, and law on the 

other with the result that the moment originary violence is repressed by the institution, politics 

“quits the field” of violence’ (Balibar 2015, p.30). The consequences of reading the civil or the 

political state as coming chronologically after the natural state and standing opposed to it are 

powerful.5 The fear and violence that characterises the state of nature are supposedly overcome, 

cancelled out or held at bay and thus excluded from the commonwealth, which is characterised by 

peace and order. In this way order and nature come to be seen as split and it is this that ostensibly 

characterises Hobbes’s great break from the Greek tradition. As one commentator writes: ‘the 

disorder of meer [sic] nature, standing as it does in such stark contrast to the orderliness of 

Aristotelian nature, helps to explain the radically creative force which Hobbes attributes to the 

word of the sovereign. Given the anarchy of meer nature, the voice of the sovereign must serve as 

the logos – the origin of order’ (Spragens 1978, p.108). However, the seemingly functional and 

oppositional relation between anarchy (the state of nature) and order (the state) that Hobbes 

inaugurates is rather more complex than appears at first glance.  

 

(Dis)order, Teleology and the Life of the State 

 

For Aristotle not only is order conceived of as natural, it is also conceived teleologically. Things 

move because they have a final cause: ‘Since motion must always exist without interruption, there 

exists necessarily something first which causes motion, and this may be one or many; and a first 

mover must be immovable’ (Aristotle 1969, 258b). Motion is attached fundamentally and 

essentially to a teleological end-point: ‘[i]n that which has an end, a prior stage and the stages that 

follow are done for the sake of that end’ (ibid., 199a). Order thus meant movement towards, and 

because of, an end. Therefore, while Aristotle’s idea of motion was conceived as a deviation from 

the goal and thus finite, Hobbes conceived of motion as infinite, with ‘no order, no structure, no 

                                                 
5  As Whyte argues, ‘the Hobbesian argument’ regarding the violence of the state of nature ‘represents the most 
powerful and evocative attempt in the history of liberal thought to derive sovereign authority from the fear of a lawless 
state’ (2013, p.63). 
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end, or limitation. It is endless, aimless motion’ (Spragens 1973, p.63). Motion as what constitutes 

the life of the state is not towards a final end, but is, instead, for the sake of continuation.  

 

These differing conceptions of motion have been seen as then forming the underlying framework 

for the differing conceptions of the political that follow (Spragens 1973). In Aristotle part and 

whole exist harmoniously and that which does not must ultimately perish: ‘If so whenever all the 

parts came together as if generated for the sake of something, the wholes which by chance were 

fitfully composed survived, but those which came together not in this manner, like the man-faced 

oxen mentioned by Empedocles, perished and still do so’ (ibid., 198b). The city, Aristotle writes ‘is 

thus prior by nature to the household and to each of us. For the whole must of necessity be prior 

to the part; for if the whole body is destroyed there will not be a foot or hand, unless in the sense 

that the term is similar … but the thing itself will be defective’ (Aristotle 2013, 1253a). The whole 

and part are naturally ordered and the polis exists prior to the citizen (ibid.). Crucially, he argues, 

‘whatever is incapable of participating in the association which we call state, a dumb animal for 

example, and equally whatever is perfectly self-sufficient and has no need (e.g. a god), is not a part 

of the state at all’ (1992, p.61).6  

 

For Hobbes, on the other hand, it is the application of the ‘ontological primacy of sustained 

motion’ (Spragens 1973, p.66) into the political which ensures that the goal of the state is its 

continuation. In order for a community to have life, for Hobbes, it must move, and for there to be 

movement, there must be order: 

 

Likewise if one asks: ‘is a man when old and young the same being, ens, or matter in 
number? It is clear that because of the continual casting of [existing] body tissue and 
the acquisition of new, it is not the same material [that endures], and hence not the 
same body; yet because of the unbroken nature of the flux by which matter decays 
and is replaced, he is always the same man. The same must be said of the 
commonwealth. When any citizen dies, the material of the state is not the same, i.e. 
the state is not the same ens. Yet the uninterrupted degree [ordo] and motion of 
government that signalise a state ensure, while they remain as one, that the state is 
the same in number (Hobbes 1976, p.141).7 

                                                 
6 This exclusionary operation of the polis, whereby those who exist outside of the state are considered either more or 
less than human, is not, as we shall see, abandoned by Hobbes but is rather reformulated in his discussion of the 
covenant. Hobbes is emphatic that covenants with ‘brute beasts is impossible’ and immediately after, ‘to make 
covenant with God, is impossible, but by Mediation of such as god speaketh to, either by revelation supernaturall, or 
by his Lieutenants that govern under him’ (1996, p.14). Thus, Hobbes excludes both beasts and God from the 
covenant that forms, and by extension, the Leviathan itself. 
7 This question is remarkably similar to a question Aristotle poses in The Politics which is as follows: 
‘but when the same population continues to dwell in the same territory, must we say that the state remains the same so 
long as there is continuity of race among that population, even though one generation of people dies and another is 
born – just as a river or spring is commonly said to be the same, although different water passes into and out of it all 
the time? Alternatively, ought we to speak of the population as being the same for the reasons stated, but say that the 
state is different? For the state is a kind of association – an association of citizens in a constitution; so when the 
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The question that Hobbes answers is this: how can something in which the parts or material 

change nevertheless still be considered the same thing? How can the state endure, given that the 

material that makes up the state, i.e. its citizens, do not? The answer for Hobbes lies in the concept 

of order. Here we find Hobbes using the commonwealth as analogy, but the significance of it is no 

less stark. The ordo (order) of the state is its endurance, its life. That there is also posed here a 

connection between order and the ‘motion of government’ reveals the underlying core of Hobbes’ 

political theory: that order must be constantly and continually produced for the state to survive.8 

Order, motion and praxis are entwined and it is this that constitutes, for Hobbes, the life of the 

state. As Caygill argues, ‘Hobbes identifies life with order, and order with a continually produced 

unity; death is the dispersal following the inability to reproduce unity’ (1989, p.22).  

 

To briefly summarise, then, in Aristotle, order is related to the end in the sense of the telos, and law 

is that which ensures the continuity of the polis. Law is in the service of order. In Hobbes, however, 

it is order that ensures the endurance of the commonwealth, and order is motion, activity.9 The 

distinctive character of Hobbes’s theory is not, as others would have it, that order comes to be 

viewed as artificial rather than natural. Rather, order becomes an incessant activity, and indeed the 

proof and product of a sovereign will. That the relation between universal and particular must be 

effected by the sovereign is a decisive turning point. Yet it remains to be seen how Hobbes 

conceives of this activity of order, and how, in turn, this relates to the function and goal of the 

state. As Foucault argues in Security, Territory, Population, sovereign power cannot simply posit 

entitlement as the justification for exercising its power. Indeed, sovereign power must, in order to 

be ‘good’, ‘always propose an end’ be that the ‘common good’ or the ‘salvation of all’ (2007, p.98). 

                                                                                                                                                           
constitution changes and becomes different in kind, the state also would seem necessarily not to be the same… It is 
clear that the main criterion of the continued identity of a state ought to be its constitution’ (1276a34 1992, p.175).  
Hobbes’s main concern is the question: how can something that changes materially be regarded as the same? For 
Aristotle, however, the concern is how something that is composed of the same material can be different. Using the 
analogy of musical notes, which are ‘fitted together differently, to produce either the Dorian or the Phrygian mode’ 
(ibid.), Aristotle wants to emphasise that even though a population may remain the same, if the constitution changes 
the state cannot be regarded as the same state. In a sense, Hobbes inverts the Aristotelian question and in so doing 
foregrounds the question of order. What both have in common, however, is that the identity and endurance of the 
state is not fixed or inevitable but, rather, relies on the constitution (or law)7 in Aristotle’s case and order in Hobbes’s. 
Both of these occur as a result of action. 
8 This corresponds to what Agamben identifies in the concept of Ordo: ‘the incessant activity of government that 
presupposes and at the same time, continually heals the fracture between transcendence and immanence, God and the 
world’ (2011, p.90). 
9 This is not to say that Aristotle’s conception of the polis is lacking in activity. As Cornelius Castoriadis has argued, for 
the Greeks laws were not God-given, or eternal, on the contrary it is in Athens we find the first instance of a 
community collectively deliberating over laws, creating and changing them (1996, p.41). It is, then, the continual 
activity of law-making that provides a community with its life and endurance over time. For Hobbes on the other 
hand, the specific content of laws themselves are unimportant9 (though they are a necessary feature of political life), 
rather it is the continual activity that constitutes ‘order’ that, without end 9 , ensures the continuity of the 
commonwealth.  
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What ‘end’ does Hobbes propose, and how does this relate to the endless motion of the state? This 

will be the focus of the following section. 

 

Living and Living Well 

 

One of the key ways in which Hobbes, according to many of his interpreters, breaks with Aristotle 

is on the question of merely living and living well. Leo Strauss, for example, writes of the 

Aristotelian distinction between ‘the reason of the genesis of the state and the reason of its being’ 

(Strauss 1952 p.33). For Strauss, Aristotle places a dividing line between ‘common benefit’ and 

‘peace and defence’ (ibid.), or, in other words, between life and the good life. According to this 

interpretation, Hobbes’s intervention is precisely to reduce or erase the category of living well and 

to make the commonwealth more simply about just living or mere survival. Fear of death becomes 

the motivation for the creation of the state and its raison d’être, and for Strauss this means that earlier 

concerns with ‘common benefit’ (1952, p.33) disappear. On this reading, order is divorced from 

the ‘good life’ as such and becomes the most minimal condition for survival; from a concept 

loaded with positivity and divinity to one stripped back to the barest condition of existence.  

 

What I wish to underscore here is that happiness and common benefit are not eviscerated from the 

Hobbesian narrative. While safety and preservation of life are the function and consequence of 

sovereignty, Hobbes makes it clear in chapter 13 of De Cive that by ‘safety’ we should understand 

not only the ‘simple preservation of life (but to the extent that is possible) that of a happy life’ 

(1998, p.143). This notion of safety is reiterated in Leviathan, where he writes that safety means not 

just ‘bare Preservation, but also all the other Contentments of life, which every man by lawfull 

industry, without danger, or hurt to the Common-wealth, shall acquire to himselfe’ (1996, p.231). 

That the reason of the genesis of the state – fear of death – and the reason of its being – safety – 

are still, if only by a hair’s breadth, held apart by Hobbes must be taken as further evidence that he 

is closer to Aristotle than he himself would have us believe and furthermore that the function of 

the Leviathan in Hobbes is not reducible to the restraining of natural violence. 

 

When one reads Hobbes’s political philosophy in terms of an Aristotelian telos, however, the 

valence of Hobbes’s theory changes. Without an appreciation of his a-teleological conception of 

motion we remain committed to the idea that the end-point of the state is security, bare existence 

and the suppression of conflict. Indeed, we find evidence of this in Schmitt’s thesis that ‘the goal 

and terminus is security of the civil, stately condition’ (1996, p.31). Yet, where Hobbes writes ‘goal’ 

taken as ‘objective’ and ‘intention’ this does not mean the same as when it is taken as ‘final point’ 

or the ‘terminus ad quem of the motion’ (1976, p. 493). By collapsing goal and terminus, contrary to 
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what Hobbes says himself, Schmitt can claim that all else is eclipsed in the Hobbesian political 

universe by security, which is in fact the end of all government. The notion that the state performs 

a katechontic function is applied to Hobbes,10 which consists of ‘the belief that a restrainer holds 

back the end of the world’ and it is this that ‘provides the only bridge between the notion of an 

eschatological paralysis of all human events and a tremendous historical monolith like that of the 

Christian Empire of the Germanic Kings’ (Schmitt 2003, p.60). The deferral of catastrophe and the 

end of the world is thought to be the secularised function of the Leviathan, which holds back civil 

war.11  

 

The Schmittian reading of Hobbes as the thinker of the state as katechon renders the oppositional 

divide between (natural) anarchy and (artificial) order operative. By deferring catastrophe, by 

holding back civil war, the Leviathan is simultaneously presented as what makes politics possible at 

all; as Bredekamp argues, the katechon ‘produces history’ by deferring the coming of the Antichrist 

(‘the lawless one’) (1999, p.253), thus fundamentally negating any ‘positive goal’ for the state, 

whose sole function is ‘the restraining of the apocalyptic state of war’ (Palaver 1995, p.63). Indeed, 

the very mythology of sovereignty itself, which Schmitt wants to reanimate, presupposes the divide 

between anomie and law, disorder and order, war and peace; where sovereignty can be presented as 

keeping disorder in all of its forms at bay. Conversely, if these poles become indifferent, if there is 

anywhere a hint of undecideability, if the exception coincides with the norm, this dialectic becomes 

impossible, throwing the very function of sovereignty and its reason for being into crisis.12 In short, 

the Schmittian project, which is to rescue the concept of sovereignty, has to understand Leviathan 

as fulfilling a katechontic function, and this explains, in part, why the Schmittian reading of Hobbes 

is so invested in the stark distinction between the (artificial) maintenance of order and the (natural) 

existence of violent disorder.  

 

However, by considering the eschatological dimension of Hobbes’s writings – as opposed to its 

katechontic dimension – a more complex relation between violence, the state and order emerges. 

This approach has been taken by G.J.A Pocock, who has examined the eschatological aspects of 

Hobbes’ work, arguing that there are two distinct realms operating in Leviathan. One is that of 

‘nature known to us through our philosophic reasoning on the consequences of our affirmations, 

the other of divine activity known to us through prophecy, the revealed and transmitted words of 

                                                 
10 This issue is dealt with more extensively in Lamb, M. and Primera, G. (forthcoming) ‘Sovereignty between the 
Katechon and the Eschaton: Rethinking the Leviathan’ Telos 
11 The importance of the katechon for Schmitt’s philosophy of history should not be understated. As Schmitt argues in 
1947: ‘one must be able to name the katechon for every epoch of the past 1948 years. The position has never gone 
unoccupied, otherwise we would no longer exist’ (quoted in Meier 2011, p.161).  
12 ‘The state’, Schmitt emphatically writes ‘after all, has been formed to end the kind of war that exists in a state of 
nature. A state is not a state unless it can put an end to that kind of war’ (2008, p.47). 



 54 

God’ (Pocock 1972, p.159).13 It is not the case that Hobbes’ thought escapes theology, but rather 

that Hobbes conceives of two distinct but simultaneous contexts: an ‘a-historical world of reason’ 

and a ‘historical world of faith’ (ibid., p.166). He decries the abuses of scripture, which mistakes 

this world, or this church, as the kingdom of God (Hobbes 2014, p.458). For him, then, the 

kingdom of God must be put into its proper eschatological context: the second coming of Christ 

will inaugurate the kingdom of God, which eo ipso marks the end of the profane kingdom of the 

Leviathan. As Hobbes writes: ‘But the Kingdome of God, for restitution whereof Christ was sent 

from God his Father, takes not its beginning before his second comming, to wit, from the day of 

Judgement, when he shall come in Majesty accompanies with his Angels’ (1983, p.220).  

 

Here it is clear that Hobbes did not conceive of the Leviathan as the end-point of world history; or, 

correlatively, that he viewed security as the fundamental telos of the state. Rather, Hobbes 

unremittingly insists on the ‘literal nature of Christ’s return, the literal, physical and political 

character of his kingdom after the resurrection of the saints’ (Pocock 1972, p.173). The kingdom of 

God is not, for Hobbes, a metaphorical kingdom, but constitutes a ‘kingdom properly so named’ 

(2014, p.309). To re-situate Hobbes’ thought within an eschatological context means we also need 

to re-think the idea of the state in Hobbes.14 Given that the state will disappear with the second 

coming of Christ, the Schmittian reading according to which the state acts as a restrainer, a katechon, 

holding back the end of time, is undermined. Indeed, the Leviathan, far from holding back the end 

of time, actually precipitates it when the ‘‘safety’ and ‘contentments of life’ of its subjects’ is 

fulfilled (Agamben 2015, p.53).  

 

What the preceding discussion has brought to light is that first, Hobbes’s theory should be read not 

in terms of a katechontic valence but in terms of an eschatological one. Once we appreciate Hobbes’s a-

teleological conception of the motion of the state, the sense of deferral and restraint is 

complicated, thus unsettling the proposition that the end of Hobbes’s state is ‘mere survival’ and 

the suppression of natural violence. Indeed, that there are biopolitical undertones to Hobbes’s 

sovereign and further that the ‘positive’ goal of happiness is imbricated with his notion of safety 

brings to the fore the idea of police. 15 It is now worth considering in more detail the precise 

contours of Hobbes’s rendering of sovereign power in order to grasp its connection with 

biopolitical governance and police. 

                                                 
13 Pocock’s reading is not uncontroversial. Many Hobbes scholars believe the theological part of Leviathan to be 
insincere. On the divided character of Hobbes scholarship on this point see Forster, G. (2003). 
14 For further discussion of this aspect of Hobbes’s philosophy see Martel, J. (2007) 
15 It is worth pointing out, if only parenthetically, that this notion of government as concerned not just with security 
but also with contentment is in fact the early modern definition of police or Polizei, which ‘orders the realm of the ruler 
according to the objectives of ‘peace and happiness’’ (Tribe 1995, p.12). 
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From the State of Fear to Fearing the State: Dealing with Disease 

 

It is the desire to overcome the violence of the state of nature that supposedly compels men to 

make a covenant which suspends violence by investing it in the figure of the sovereign; they 

relinquish their right to use violence and transfer this to the sovereign ‘to keep them all in awe’ 

(Hobbes 1996, p.88). In so doing the violence of the state of nature is suspended (but crucially not 

eliminated) and ‘The Obligation of Subjects to the Soveraign, is understood to last as long and no 

longer, than the power lasteth, by which he is able to protect them’ (ibid., p.153). The condition of 

war is turned into a time of ‘peace’16 only once a sovereign power has been instituted, and this men 

do as a result of their inclination to avoid violent death. The will to avoid death is, in fact, so strong 

that it becomes, for Hobbes, a natural law:   

 

For every man is desirous of what is good for him, and shuns what is evil, but 
chiefly the chiefest of natural evils, which is death; and this he doth by a certain 
impulsion of nature, no less than that whereby a stone moves downward. Therefore 
the first foundation of natural right is this, that every man as much as in him lies 
endeavour to protect his life and members (1978, p.115). 
 
 

The fear that motivates the creation of the sovereign is the same, Hobbes thinks, as the fear that 

takes hold of people living in a state that is being conquered: the fear of death. This fear of death – 

which is as strong as gravitational pull – collapses the distinction between a sovereignty that is a 

result of a covenant and sovereignty that comes from conquest.17 Whether we want sovereignty or 

not, whether we fought for it or not, and indeed, whether we were subjected to it against our will 

or not, is irrelevant to Hobbes. There is an ambivalence to this process, however, which is 

highlighted when Hobbes writes, in the conclusion to Leviathan, that ‘there is scarce a Common-

wealth in the world, whose beginnings can in conscience be justified’ (1996, p.486). Hobbes thus 

contends explicitly that the violence which founds states18 is almost always unjustifiable; as a result 

of which any appeal to this founding violence as a reason for men’s continuing obedience is ‘one of 

the most effectuall seeds of the Death of any State’ (ibid.).19 The legitimacy of sovereignty therefore 

comes not from the manner in which a sovereign is instituted, but rather from the fact it exists at 

                                                 
16This state of ‘peace’ however, as I have been arguing does not exclude violence. 
17 As Hobbes writes: ‘and this kind of Dominion, or Soveraignty, differeth from Soveraignty by Insititution onely in 
this, That men who choose their Sovereaign, do it for fear of one another, and not of him whom they Institute: But in 
this case, they subject themselves, to him they are afraid of. In both cases they do it for fear: which is to be noted by 
them, that hold all such Covenants, as proceed from fear of death, or violence, voyd: which if it were true, no man, in 
any kind of Commnwealth, could be obliged to Obedience.’ (1996, p.138) 
18 There is more than a cursory reminder here of Walter Benjamin’s distinction between ‘law-founding’ and ‘law-
preserving’ violence. I will discuss this in detail in the second part of this thesis. 
19 In a similar way, Hegel also excludes state-founding violence as ‘irrational’ and unjustifiable. Of course, were these 
thinkers to legitimate state-founding violence the whole edifice of sovereignty would be under threat as the supreme 
power and the only legitimate user of violence. 
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all. It is in what could be seen as Hobbes testing the outer limits of acceptability, and the pushing 

of his logic to the extreme, that leads Foucault to write that ‘basically, it does not matter if we have 

a knife to our throats, or if what we want is explicitly formulated or not. For sovereignty to exist, 

there must be – and this is all there must be – a certain radical will that makes us want to live, even 

though we cannot do so unless the other is willing to let us live’ (Foucault 2004, p.96). It is this 

characterisation that leads Foucault to categorise this form of sovereign power as the power to take 

life: the sovereign can ‘either have people put to death or let them live’ (ibid., p.240). Foucault 

equates this form of power with the Leviathan, which is ‘that model of an artificial man … a 

fabricated man, but also a unitary man who contains all real individuals’ (ibid., p.35).20  

 

In short, it is fear that motivates not only the creation of the sovereign, but also the subsequent 

observance by citizens of the sovereign’s commands and laws. Indeed, it is the continual fear of 

‘penalty to follow’ (Hobbes 1996, p.203) the breaking of law – without which laws would be ‘but 

vain words’ (ibid.) – that compels men to obey. The move from the state of nature to the sovereign 

state is thus not a move that involves the elimination of fear but rather the move to a fear that is 

‘certain’ (Esposito 2010, p.25). The fear that holds the state together is, it would seem, a fear that is 

calculated, calculable and expected. This move – from total, incalculable fear to one which can be 

measured – is a defining moment. Yet this is, I argue, contradicted by what Hobbes says about the 

power of the sovereign, who is instituted as a ‘representative’ of the people. Indeed, to identify with 

the sovereign entails giving one’s subjectivity entirely up to the sovereign (2010, p.31). 

Furthermore, ‘nothing the Soveraign Representative can doe to a subject, on what pretence soever, 

can properly be called Injustice or Injury; because every Subject is Author of every act the Sovraign 

doth’ (Hobbes 1996, p.148). By seeing the sovereign’s actions as, logically speaking, belonging to 

each individual subject, the sovereign can do anything, even kill an innocent person, and this will 

not be considered unjust:  

 
and therefore it may, and doth often happen in Common-wealths, that a subject may 
be put to death, by the command of the Soveraign power; and yet neither doe the 
other wrong: As when Jeptha causes his daughter to be sacrificed: In which, and the 
like cases, he that do dieth, had Liberty to doe the action, for which he is 
neverthelesse, without Injury put to death. And the same holdeth also in a Soveraign 
Prince, that putteth to death an Innocent Subject (ibid., p.148). 

 

The Hobbesian logic is that one cannot – given that the sovereign’s will is one’s own – will against 

oneself. What we see, at the supposed foundation of modern sovereignty, is a logic in which 

                                                 
20 Indeed, it is precisely this model of power – classical sovereignty as encapsulated by the figure of Leviathan - that 
Foucault argues (in contradistinction to his biopolitics) must be abandoned in order to understand power relations 
(ibid.). I shall return to this point, but for now it should be noted that this sovereign violence is as previously discussed 
not merely or only ‘negative’ and it is precisely in this ambiguity that the logic of police power finds its place. 
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sovereign power, as representative, cannot logically be called unjust. This leads to an unbounding 

of sovereign power, which even under normal circumstances can justifiably do anything given its 

power of representation. This applies not only to the sovereign’s actions, but also to the laws 

promulgated by sovereign power: ‘The law is made by the Soveraign Power, and all that is done by 

such Power, is warranted, and owned by every one of the people; and that which every man will 

have so, no man can say is unjust’ (Hobbes 1996, p.239). Sovereign power is what renders the 

concept of justice operative and thus sovereign power itself cannot be called unjust. So here lies the 

contradiction: the ‘calculable’ fear that is supposedly evoked once sovereign power is instituted, 

rather than the fear of anything and everything without, is in fact not calculable at all. Rather, a 

logic of identification of people and sovereign introduces a logic of power that is unbound, 

unrestricted and cannot be called unjust. Sovereign power, which is necessarily above or outside of 

right, cannot be under right.  

 

As previously noted, the way in which order comes about among humans is through sovereignty: 

the ‘artificiall person’ that constitutes the sovereign is defined by ‘imperium’ (Caygill 1989, p.27). 

The multitude-turned-people becomes a collective author that, while not authoring individual acts, 

nevertheless gives the sovereign the ‘authority to improvise’ (ibid.). As Quentin Skinner argues, 

Hobbes devises a theory of representation in which the sovereign can ‘personate’ in such a way 

that the words or actions of the representative can be validly attributed to the person (or thing) 

represented (1999, p.6). However, ‘once you have covenanted, you must leave it to your 

representative, who is now in possession of your right of action, to exercise it at his discretion 

when acting in your name’ (ibid., p.9). In this sense the collective is not an ‘author’ in directly 

composing what the sovereign must say, but designates the sovereign as its representative, whose 

will and words are theirs own but who is nevertheless mandated to act in the name of all by the 

collective. Thus, at base we see the legitimation of an improvisational sovereign power; one where 

individuals cannot ‘limit him in what and how far he shall represent them’ (Hobbes 2014, p.127).21 

The concept of the sovereign ‘will’ thus contains a gap between the will of the ‘people’ and the 

actions of the sovereign, whereby the latter does not necessarily derive directly from the former. 

Indeed, the activity of sovereign power finds its legitimation in the ‘will’ of the people but 

nevertheless has the power to exceed that will whilst acting in its name. As we will see later in this 

                                                 
21 Here what Agamben refers to as ‘ordered power’ and ‘absolute power’ (2011, p.108) becomes helpful for thinking 
through the significance of Hobbes’ idea that the sovereign is granted the authority to improvise. Absolute power is 
power is that which is attributed to the sovereign and to God, and ordered power is the power which exists in the 
world, in its day to day running. However, the distinction between the two is still present but made less clear when 
absolute power is seen as existing in those agents who can ‘act beyond the law and against it’ (ibid.). Later in the thesis 
I shall examine the idea that it is police who by acting beyond the law and against it are invested with such absolute 
power. 
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dissertation, this is a logic that, far from disappearing under liberal democratic states, re-emerges in 

the figure of police.  

 

The diseases22 of the commonwealth do not and cannot stem from the sovereign himself, given 

that ‘[t]he Soveraignty is the soul of the Common-wealth; which once departed from the Body, the 

members doe no more receive their motion from it’ (1996, p.153). The machinations of the body 

politic are made operative by the ‘soul’ of the commonwealth, the sovereign, who for this reason 

cannot be the cause of disorder. Furthermore, given that the soul ‘is in no way a part or organ of 

the body politic and is therefore not one element of its anatomy among many’ (Caverero 2002, 

p.173), it follows that disease is impossible here. The Hobbesian shift of gaze from sovereign to 

multitude means that the question is no longer which form of government is best (Aristocracy? 

Democracy? Monarchy?); rather, the focus is now on the multitude, for it is with them and their 

‘ignorance and passion’ that the ‘Intestine Discord’ (1996, p.153) that the cause of society’s diseases 

lie. 23  ‘Natural’ violence and disorder are ever-present as that which the state may use or convert, 

or ultimately succumb to in the case of civil war.24 Indeed, that the state of nature is not a pre-

political condition finds confirmation when Hobbes argues that though the state of nature might not 

have been a reality: ‘[h]owsoever, it may be perceived what manner of life there would be, where 

there were no common power to feare; by the manner of life which men that have formerly lived 

under a peacefull government, use to degenerate into, in a civill Warre’ (Hobbes 1996, p.89-90).25  

 

In light of the above we can now make better sense of the way in which, in the Hobbesian model, 

sovereignty does not entail the restraining of ‘natural’ violence or the ‘natural’ wolf that man is in 

the state of nature. Rather, ‘natural’ violence and disorder are ever-present as that which the state 

may use or convert, or ultimately succumb to in the case of civil war.26 This very problem is taken 

up by Agamben, for whom the physis/nomos distinction is critical for Western politics and thought – 

yet, crucially, is always marked by indistinction. For him, the ‘Sophistic polemic against nomos in 

                                                 
22  The association of order with health and disorder as disease has a long lineage in Western political thought which 
has been traced as far back as Plato (Cavarero 2002, p.103).   
23 Agamben also notes the significance of disease for Hobbes who ‘in his translation of Thucydides… had come across 
a passage in which the plague of Athens was defined as the origin of anomia (which he translates with licentiousness) 
and metabole (which he renders with revolution)’ (2015, p.38). Hobbes here continues the long-standing tradition of 
associating political ills with ill-health and disease. 
24 As Kosseleck writes: ‘to Hobbes history was a continuous alternation from civil war to the state, and from the state 
to civil war’ (1987, p.34). 
25 Hobbes also adds that the state of nature can be seen not just in cases of states collapsing but also looking at ‘the 
savage people in many places of America… have no government at all; and live at this day in a brutish manner’ (1996, 
p.89-90). As we will see the attempt to exclude ‘natural’ violence along racialized geographical lines is also found in 
Hegel – the state, then, is variously conceived by liberals and non-liberals alike as excluding ‘barbaric’ violence in the 
name of order.  
26 As Kosseleck writes: ‘to Hobbes history was a continuous alternation from civil war to the state, and from the state 
to civil war’ (1987, p.34). 
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favour of nature… can be considered the necessary premise of the opposition between the state of 

nature and the “commonwealth” which Hobbes posits as the ground of his conception of 

sovereignty’ (1998, p.35). The violence of the state of nature then legitimates and is the cause of 

‘the absolute power of the sovereign’; and in this way ‘sovereignty thus presents itself as an 

incorporation of the state of nature in society, or, if one prefers, as a state of indistinction between 

nature and culture, between violence and law, and this very indistinction constitutes specifically 

sovereign violence’ (ibid.). Sovereignty, the state and the polis cannot then be straightforwardly read 

as being ‘artificial’ in the sense of being opposed to, or devoid of, nature. Rather, it is (the state of) 

nature that is not only a legitimating myth but also that which characterises sovereign power itself – 

i.e. a power without constraint. In other words, it is the supposed violence of nature that at once 

legitimates unconstrained sovereign power and exists in the sovereign himself – ‘who is the only 

one to preserve its natural ius contra omnes’ (ibid.). 27  The indistinction between physis and nomos is, 

following Agamben, intrinsically linked to sovereign violence and power. What I wish to add is that 

this, in turn, is indissolubly linked to order.28  

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
27 Roberto Esposito makes the same point when he writes that ‘The state of nature is not overcome once and for all by 
the civil, but it resurfaces again in the same figure of the sovereign, because it is the only one to have preserved natural 
right in a context in which all the others have given it up’ (2010, p.30).  
28 Though Agamben does not put in terms of a ‘signature’ in the first volume of Homo Sacer, it is, I shall argue, through 
an understanding of order as a signature that we can see that order is not only that which sutures the split between a 
transcendent and immanent order, but also, and crucially for my purposes here, it must also be seen as a suture to the 
physis/nomos divide. The oppositional distinction between physis and nomos is always already marked by an indistinction.  
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The Splitting of Power 

 
Figure 1. Thomas Hobbes, Leviathan, Crooke, London Frontispiece of the First Edition, 1651. 
 

 

The topology of Hobbes’ rendering of sovereignty can be illuminated by studying the frontispiece 

to Leviathan. While different versions of the image exist, the fundamental symbols remain the same. 

Significantly, it is believed that the engraved frontispiece was produced under the direct supervision 

of Hobbes himself (Springborg 1995, p.354). The frontispiece depicts a huge sovereign standing 

outside and behind an almost empty city. We are thus presented with a riddle: ‘a city devoid of its 

inhabitants and that of a State situated outside its geographical borders’ (Agamben 2015, p.33). The 

Leviathan, which is composed of the ‘people’ that came into existence upon instituting the 

sovereign, must exist outside of the place which it governs. The city, which, although it appears 

empty at first glance, is in fact not. It contains some barely visible tiny figures. Agamben credits 
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Francesca Falk with establishing ‘that the two figures standing near the cathedral are wearing the 

characteristic beaked mask of plague doctors’ (2015, p.37). The other figures are armed guards: 

 

like the mass of plague victims, the unrepresentable multitude can be represented 
only through the guards who monitor its obedience and the doctors who treat it. It 
dwells in the city, but only as the object of the duties and concerns of those who 
exercise sovereignty (2015, p.37-38). 

 

Agamben posits this moment as announcing the ‘biopolitical turn that sovereignty was about to 

take’ and in doing so goes against Foucault’s reading, which reduces the Leviathan’s sovereign 

function to the right over life and death. For Foucault, biopolitics stands in direct contrast to 

sovereign power – it is ‘incompatible’ with, and opposite to sovereignty in every way (2004, p.35-

36).29 What to make, then, of these very different readings; one which sees in Hobbes’s Leviathan a 

mechanism of power that is the precise opposite of the one that came to dominate in modernity, 

and the other that sees the Leviathan as the beginning of it? The danger, I believe, in reading 

Hobbes’s theory as an archaic form of sovereign power no longer applicable in modernity is that 

we overstate the discontinuity that power in modernity represents with respect to older forms, but 

we may also downplay the way in which Hobbes’s theory foreshadowed those mechanisms as 

well.30 Indeed, a pillar of modern liberal governance is that a collapse of the state means ‘anarchy’ 

with frequent references to the ‘war of all against all’ summoned as justification for the use of force 

and violence by the state.31 

 

Agamben explains the curiously empty city with reference to the distinction between the 

‘multitude’ and the ‘people’ (2015, p.71). He finds in Hobbes the crucial point that the ‘people’ 

have no ‘distinct body from him or them that have sovereignty over them’ (ibid., p.70).32 Indeed, 

upon instituting a sovereign, the ‘people, as soon as that act is done, ceaseth to be a person; but the 

person vanishing, all obligation to the person vanisheth’ (Hobbes 1972, p.198). This paradoxical 

formulation of the vanishing people finds expression, Agamben argues, in the empty city. Once the 

sovereign is instituted the sovereign power of ‘the people’ is vanished into the sovereign (and 

hence the figures of the people appear in the body of the king), while the ‘dissolved multitude’ 
                                                 
29 As previously discussed, this is the move from ‘taking life and letting live’ to making live and letting die (Foucault 
2004, p.241). 
30 This raises the question about the distinction between Foucault and Agamben’s understandings of biopolitics. While 
Foucault sees biopolitics as a discrete historical emergence at the beginning of modernity as I discussed in the 
prologue, Agamben ‘on the other hand thinks the sequence of events known as Western history’ as an encompassing 
phenomenon’ (Schütz 2008, p.115) rather than emphasising a discontinuous discrete mode of politics  
31 See, for example, Ignatieff who argues that ‘where all order in a state has disintegrated and its people have been 
delivered up to a war of all against all… the only effective way to protect human rights is direct intervention, ranging 
from sanctions to the use of military force’ (2001, p.37). 
32  This further bolsters the point that Hobbes has still not entirely broken with the classical tradition of the 
identification of people with the polis; indeed, as Castoriadis notes, ‘the idea of a ‘state’ as an institution distinct and 
separated from the body of citizens would not have been understandable to a Greek’ (1996, p.47).  
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(Agamben 2015, p. 73), which appears once the people vanish, cannot be represented. The 

dissolved multitude, which is a potential cause of the disease of disorder, is represented only 

indirectly through the figure of the doctor and the guard; the maintainers of security and health of 

the multitude. By presupposing the people as unrelated (a disunited multitude) Hobbes can offer 

the solution to this in the figure of sovereignty which produces order. However, the activity of this 

order is never fulfilled given the existence of the ‘dissolved multitude’, as we have already seen.  

 

What is striking about Agamben’s formulation – that a disunited multitude exists before the 

creation of the sovereign and the dissolved multitude is what results from its creation – is that the 

production of order engendered by the Leviathan does not entail the unification of part and whole. 

That the multitude, though present in the city in its dissolved form, is representable only through 

the signifiers of ‘police’ points to one of the crucial points being made here: it is only ‘the people’ 

that is one. The dissolved multitude is not unitary and, significantly, this is where the doctor and 

the guard are found. The unity that is produced by – and as – the Leviathan thus precipitates and 

requires a dissolved multitude found within the city, and thus the only unity to be found is the 

unity of the essence of sovereignty. While Hobbes is clear that it is ‘the Unity of the Representer, 

not the Unity of the Represented that maketh the Person One’ (1996, p.114), what is crucial for my 

argument is that in order to understand the logic of sovereignty at work in Hobbes, and indeed 

thinkers of sovereignty more generally, we must attend to the way in which power is split even in 

Hobbes – the thinker of the sovereign ‘one’ par excellence.  

 

To return to the frontispiece, we see that the guard and the doctor do not appear as part of the 

body of the Leviathan, but within the empty city that sits below it. It is my contention that this 

separation of sovereign and guards, between what Hobbes calls the ‘right and exercise of sovereign 

power’, is fundamentally connected to the providential paradigm discussed in the introduction to 

the thesis, where God is located in a transcendent sphere above the world, but does not interfere 

directly in the world. It is worth quoting Hobbes at length here: 

 

we must distinguish between the right and the exercise of sovereign power; for they 
can be separated. For instance he who has the right but may be unwilling or unable 
to play a personal role in conducting trials, or deliberating issues. For there are 
occasions when Kings cannot manage affairs because of their age, or even though 
they can, they judge it more correct to content themselves with choosing ministers 
and counsellors, and to exercise their power through them. When right and exercise 
are separated, the government of the commonwealth is like the ordinary government 
of the world, in which God the first mover of all things, produces natural effects 
through the order of secondary causes (Hobbes 1998, p.142). 
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The doctrine of providence ‘presupposes a binary ontology’ (Agamben 2011, p.126) that delineates 

two distinct realms: one of transcendence and one of immanence, with the transcendent realm 

constituting primary causes and the immanent realm corresponding to that of ‘effects or immanent 

secondary causes’ (ibid.). Hobbes, in the above passage, directly reproduces this doctrine in order 

to articulate his theory of sovereignty, in which the sovereign reigns but does not interfere directly 

in the immanent realm of the city. He is explicit that, were the sovereign to intervene directly in the 

day-to-day affairs of government, ‘in all judgments, consultations and public actions, it is a way of 

running things comparable to God’s attending directly to every thing himself, contrary to the order of 

nature’ (emphasis added 1998, p.142). It is here that the significance of the dimensions of the 

frontispiece come to the fore. Leviathan, who sits outside of the city, is manifestly distinguished 

from the doctor and guard who dwell within the empty city. While they may be said to exercise 

sovereign power, they are nevertheless distinguished from the realm of sovereignty which is where 

the (vanished) people are to be found. Their concern is, rather, with the immanent realm, ‘the 

order of secondary causes’. Indeed, for Hobbes it would be against nature for the sovereign to 

interfere in all of these matters directly, and thus the doctor and guard become necessary. Residing 

in the gap that has opened up between what Hobbes calls the ‘right and exercise of sovereign 

power’, the doctor and guard represent the link between these two dimensions. Sovereignty thus 

can stay singular and unitary, whilst the doctor and the guard (police) represent the praxis of 

government which does not threaten the unity of the essence of sovereignty.  

 

Conclusion 

 

To recapitulate this chapter has brought to the fore three intersecting claims. Firstly, I have 

challenged the idea that Hobbes decisively breaks with an Aristotelian conception of ‘natural order’ 

and replaces it with one that is ‘artificial’; though he does attach order to sovereignty. Where 

Hobbes does break with Aristotle is through an a-teleological conception of motion that underpins 

his political philosophy. Without an appreciation of this, we remain committed to the view that the 

telos of the state is survival, mere existence, rather than common benefit and living well. In 

identifying moments in Hobbes where this account is contradicted, I presented a different reading, 

one which emphasises the slippage between a biopolitical account and a more traditional account 

which would see Hobbes as portraying an archaic form of sovereignty.   

 

That order becomes the function of sovereignty, however, does not straightforwardly mean that 

natural disorder determines the political form in the sense that ‘natural disorder’ precedes and 

requires ‘artificial order’. Rather, disorder is a projection from the perspective of the state into a 
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‘previous’ time without the state, and in this sense should not be considered ‘external’ to the state.33 

Secondly, sovereign power is also configured as being unaccountable to the extent that the 

sovereign may kill an innocent person with no wrong having been committed. The state of fear in 

the state of nature is transmuted into another type of fear, a fear of the incalculable power of the 

sovereign.  

 

As shall be recalled from the introduction to the chapter, Neocleous, Derrida and Schmitt all 

mobilise the concept of police as an explanatory device in their discussions of Leviathan. For 

Derrida, Hobbes’s Leviathan is an ‘insurance police [police d’assurance] which basically entrusts to 

sovereignty the very powers of security and protection that will be called ‘police’’ (2009, p.42). 

Hobbes’s Leviathan is a dynamic sovereign, one who cannot do wrong as long as there is order; 

one who can improvise to meet unforeseen threats. The fear of anarchy and the investment of a 

transcendent body with a public will is a potent mix legitimising an unconstrained power, one not 

subject to the constraints of law. What Hobbes thus lays the groundwork for is a conception of 

sovereignty whose function is order and whose power to attain this cannot be constrained. It is no 

coincidence, then that Leviathan has conjured the figure of police. Indeed, as I will detail in the 

final chapter of this thesis the function of order and investment of a ‘public will’ is precisely to be 

found in the figure of police. The authority to improvise to secure public safety and order, means 

that we find anarchy and order divided with the existence of the state (and then police) seen as the 

only thing that stands between them. If as I’ve been arguing the ‘natural’ anarchic violence that is 

supposedly pushed out in favour of order is to be found in the Leviathan, contemporaneously, it is 

to be found in the police.  

 

In contrast to the ‘artificial person’ of Hobbes’s state, the state begins to be conceived differently 

throughout the course of the 18th and 19th centuries. Indeed, we begin to see the breaking apart of 

the totalising identification of state and society and the inauguration of a new sphere – that of civil 

society.34 This moment finds its most radical expression in the thought of Hegel. The state here is 

conceived as a ‘natural organism’35 as opposed to Hobbes’s ‘artificial man’, not to be feared but as 

what makes possible, and is the highest expression of, human freedom. Hegel wants to posit his 

own theory of state and participation in the state not as ‘external compulsion’ but as a mediated 

unity. However, and as we shall see, civil society stands in need of ordering and administering; a task 

Hegel assigns to Polizei. 
                                                 
33 As Agamben argues the state of nature should ‘rather could be understood as a principle internal to the State 
revealed in the moment in which the State is considered “as if it were dissolved”’ (1998, p.36). 
34 For Riedel, the modern concept of civil society in fact begins with Hegel himself (1984, p.147). 
35 As Zartaloudis notes it is here that the modern stakes are reversed: it is not the individual or collective will or 
consciousness that gives reality to the State, but rather the State itself that realizes a ‘moral idea’ and that is, in this way, 
a causa sui (its own cause) (2010, p.107). 
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Hegel and Police: On the Relation between Universal and Particular 

 
 
The source of all evils in our present states, as they are constituted, is disorder, and the impossibility to produce order  
(Fichte 1869, p.381) 
 
Coming at a critical historical juncture, Hegel’s Philosophy of Right contains a uniquely significant 

contribution to the concept of police (Polizei). Originally published in 1820, its contents betray the 

highly transitional times in which Hegel found himself. This was a threshold moment, one in which 

the transition to modernity was well and truly underway, the old order collapsing, the new not quite 

born. In this chapter I argue that Hegel’s approach to the state in general and police in particular 

illuminates the inadequacy of simple binary distinctions when discussing sovereign and police 

power in modernity. Hegel gives us a unique window into the fundamental questions that any 

consideration of police must confront: What is the relationship between the state and civil society 

and how do police fit into it? What is the relationship of police to sovereignty, and how, in turn, 

does this relate to states of emergency?  

 

In contrast to Aristotle, Hobbes, and Smith, Hegel’s architectonics of the political relies explicitly 

on mediation. The unity found in Hegel’s state is, to be sure, a mediated unity. This is the case 

because, in the Hegelian system, there exists no absolute identification of state and citizens; on the 

contrary, a gap, or scission, between citizens as autonomous economic individuals and the political 

sphere opens up as. A direct result of the split between state and civil society.1 Hegel reads this 

scission as a split between the sphere of the universal, that is the state, and the sphere of the 

particular, which is comprised of atomistic individuals in civil society. That there is a split here, but 

simultaneously a desire for wholeness and unity between citizens and state, means that a union 

between the two poles needs to be effected. It is here that Hegel inserts the idea and institution of 

police. It is by looking at Hegel’s critique of Fichte, however, that the significance of Hegel’s police 

on its own terms becomes clear. Ostensibly, their respective articulations of the concept of police 

are radically opposed. For Hegel, as argued in his Philosophy of Right, Polizei is a union of security and 

welfare, an administration of civil society that raises it from the level of particularity to universality. 

Hegel’s Polizei exists to ameliorate the excess of poverty in civil society, an excess that, as will be 

shown, must be unresolved for Hegel’s system of right to work. For Fichte, on the other hand, 

                                                 
1 As Riedel explains, the split between state and civil society that Hegel identifies and theorises is a rupture with 
political philosophy that comes before: ‘While the great tradition of political metaphysics from Aristotle to Kant names 
the state ‘civil society’ because for them social life is already political – in the legal competence of the citizen, or cives as 
Kant, keeping to the Latin, explained it – and because the status politicus of the human world understood in these terms 
contains within itself the genuine ‘economic’ and ‘social’ element in the stratification of ruling and domestic classes, 
Hegel in contrast separates the political sphere of the state from the realm of ‘society’ which has become ‘civil’’ (1984, 
p.139).  
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Polizei is a securitarian power designed to prevent the possibility of crime occurring. Hegel 

vociferously attacks Fichte’s system of police,2 which for him necessarily leads to a state wherein 

the limitations of freedom must be endless, and where everyone must be under constant 

supervision. The end result of such a system, for Hegel, is not an ethical community of individuals 

but an unlimited security state. As we will see, however, those elements of Fichte’s police state 

which Hegel denounces appears also in Hegel’s own system of right under the significant caveat of 

the ‘emergency’ situation.  

 

For many, Hegel’s conceptualisation of police bears no resemblance to the one we are familiar with 

today.3 In general, this difference (and the wider conceptualisation of police power) is posited in 

terms of positive and negative power. That is to say, if the term Polizei and Hegel’s particular 

elaboration of it represents a positive, productive power – one in which happiness and security go 

hand in hand, where the concern is not just order, but ‘good order’, and where the function of 

sovereignty is to create the conditions of human flourishing – this is directly contrasted with the 

contemporary meaning of police, which is dominantly understood in terms of negative power, that 

is to say, as being concerned only with ‘disorder’ and its repression. As discussed in the 

introduction, throughout the course of this thesis I will show the limitations of this binary, and 

challenge the narrative that sees a radical disjuncture between an old, pre-modern conception of 

police and a modern one. However, as I will go on to demonstrate, Hegel’s Polizei foreshadows 

modern police power in some critical ways. Most crucially, it is the logic of an unbounded police 

power that Hegel posits during times of ‘emergency’ that brings into relief the exceptional 

character of police power.  

 

In order to understand Hegel’s Polizei however, something must first be said about his Philosophy of 

Right and the role the state plays within it. This is necessary in order to grasp Hegel’s understanding 

of universal and particular, and how the police fit into this schema. Following this, there will be an 

exposition of his conception of Polizei. Further, I will look at Fichte’s conceptualization of the state 

and Hegel’s critique thereof. Finally, I will attend to Hegel’s theorisation of sovereignty and 

violence to demonstrate the point of contact between sovereign and police power and their 

existence outside of the sphere of right.  

 

                                                 
2 Hegel’s critique is scattered throughout a number of works, however the bulk of the critique can be found in The 
Difference between Fichte and Schelling’s System of Philosophy and Lectures on Natural Right and Political Science. 
3 This includes translator of the Philosophy of Right T.M. Knox (1952, p.360) and Riedel (1984, p.152), as well as 
Foucault, who as discussed, posits a more general break between a pre-modern and modern sense of ‘police’ – one as 
concerned with order and the other only concerned with the repression of disorder (2007, p.354). 
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The Hegelian State 

 
In Philosophy of Right, the ‘state’ is imperative for individual freedom; it is, in Hegel’s words, ‘the 

actuality of concrete freedom’ (Hegel 1952, p.259). However, before any more is said about how 

Hegel arrives at this conclusion something must be said about what Hegel means by ‘state’. For as 

Friedrich (1954, p.44), Pelczynski (1971; 1984), and various others have tried to demonstrate, there 

are two differing meanings behind Hegel’s use of the word ‘state’: 

 

1) The ‘strictly political state’ which is to say, the state as a ‘system of public organs, powers, 

or authorities through which an individual nation, a sovereign community governs itself’ 

(Pelczynski 1984, p.55). 

2) The State as an ‘ethical community’ (Pelczynski 1971, p.13), which is much closer to what 

would in modern parlance be termed a ‘nation state’. 

 

Hegel delineates these two aspects in the Philosophy of Right, where he distinguishes between 

‘political sentiment (patriotism)’ and the ‘substance of the objective world…the organism of the 

state, i.e. it is the strictly political state and its constitution’ (1952, p.163). However, it would be a 

mistake to draw too many conclusions from this divide, or to think that these two poles can easily 

be separated. Indeed, it is clear that while the ‘political state’ is but a part of the ‘whole’ which is the 

ethical state, it is an absolutely necessary part. Hegel is clear about this when he writes: 

 

The state is an organism, i.e., the development of the Idea in its differences. These 
different aspects are accordingly the various powers with their corresponding tasks 
and functions, through which the universal continually produces itself in a necessary 
way and thereby preserves itself, because it is the presupposition of its own 
production. This organism is the political constitution; it proceeds perpetually from 
the state, just as it is the means by which the state preserves itself. If the two diverge 
and the different aspects break free, the unity which the constitution produces is no 
longer established… It is in the nature of an organism that all its parts must perish if 
they do not achieve identity and if one of them seeks independence. Predicates, 
principles and the like get us nowhere in assessing the state, which must be 
apprehended as an organism. (Hegel 2008, p.242) 

 

Let us return to the question why Hegel conceives of the state as being coterminous with freedom. 

In order to understand this, it is worth noting the structure of the Philosophy of Right. The book itself 

is divided into three sections: ‘Abstract Right’, ‘Morality’ and ‘Ethical Life’ (Hegel 2008). By starting 

with ‘abstract right’ and ‘morality’, Hegel’s aim is to show their inadequacy yet necessity for 

actualizing freedom in a concrete way. They are incomplete in their form as the ‘abstract system of 

rights cannot itself train agents habitually and intentionally to uphold rather than to violate the 

system of rights’ (Westphal 1993, p.249) and further that ‘moral reflection is not sufficient of itself, 
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to generate a substantive set of moral norms’ (ibid., p.253). This does not mean that abstract right 

and morality are prior to ethical life, but rather that ethical life is what ultimately grounds the two 

preceding moments and transcends them. The same three-tiered structure is encountered again in 

the sub-sections of ‘ethical life’ itself. These are, in order: ‘The Family, Civil Society and The State’ 

(Hegel 2008). These three tiers function in a similar way to the three concepts that make up the 

entire work: the first two are necessary but incomplete manifestations of freedom and recognition. 

The third is the transcendent body that represents the overarching totality which conditions and 

grounds the other two. Differently put, the former two only attain their actuality and truth in the 

higher third. In this sense ‘ethical life’ and ‘the state’ embody ‘the realization of the totality of the 

conditions of freedom’ (Williams 1997, p.121).  

 

It is not, however, in the state that we find Hegel’s Polizei, but in civil society. Polizei is but one of 

‘three moments’ that are contained within civil society, the other two being ‘the system of needs’ 

and the ‘administration of justice’ (Hegel 1952, p.126). The system of needs refers to the needs 

common to all individuals and the ways in which these are satisfied ‘through his work and through 

the work and satisfaction of the needs of all others’ (ibid.). The administration of justice refers to 

‘the actuality of the universal of freedom therein contained – the protection of property’ (ibid.). 

Polizei, the third moment, is paired with the ‘corporation’ which exists, as Polizei does, to guard 

against the contingencies ‘still lurking’ (ibid.) in the first two moments and to provide a 

professional association for individuals which cares for their individual interest as if it were a single, 

common interest.4 It is here that Hegel identifies the individual as being able to recognize ‘that he 

belongs to a whole… and that he is interested and actively engaged in promoting the less selfish 

end of this whole’ (ibid., p.225). Stronger yet, it is essential, for Hegel, that individuals are provided 

with a ‘universal activity over and above their private business’ (ibid., p.227). It is here, then, that 

the individual transcends individuality and becomes a public person, a member of the state through 

universal activity, that is ‘the active participation in the reproduction of the community’ (Honneth 

2010, p.61). 

 

Hegel’s Polizei 

 

In keeping with the tendency to split police temporally and conceptually into ‘positive’ and 

‘negative’ power, T.M. Knox, the translator of the Philosophy of Right, translates police rather vaguely 
                                                 
4 It is in the corporation that ‘both the capability and livelihood are recognized, with the result that the corporation 
member needs no further external evidence to demonstrate his skill and his regular income and subsistence, i.e. the fact 
that he is somebody’ (Hegel 2008, p.225). This idea, that an individual must demonstrate that he is ‘somebody’ in order to 
participate in civil and political life will be expanded on later. For now, it is worth noting that the corporation offers 
insight into what Hegel means by the universal. It is in the corporation that the ‘skill’ of an individual is made ‘rational’ 
insofar as the individual is able to elevate their activity for a ‘common end’ (2008, p.226). 
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as ‘public authority’ (1952, p.360). This translation has been contested (Neocleous 1998, p.43) 

given that it precludes a fuller understanding of the concept of police in its specificity, i.e. it 

reinforces the idea that Hegel’s police has little to do with the institution of police we see today but 

is rather a form of ‘positive’ power. Seemingly confirming this position, Hegel lists the things Polizei 

is to provide for, which includes among others: street-lighting, bridge-building, regulating the 

market, providing services for the poor, education, and the founding of colonies (1952, p. 146-

152). Thus in Hegel we find that Polizei also fulfils a duty to citizens, a positive obligation that 

consists of providing their subsistence, education, infrastructure, etc. Police becomes a 

fundamental concept with regard to the modern state in that it is tasked with not only ensuring the 

security of the individual, but also the social totality. 

 

In the corporations and the police, civil society ‘passes over into the political state; they represent 

the political inside civil society’ (Neocleous 1996, p.4). It should be noted however, that Polizei 

represents not merely an organ of administration inside civil society (the political state), but is also 

a necessary component of the ethical universal (the state as ethical community). The state, which is 

the sphere of the universal, must not be confused with civil society. Indeed, the emergence of these 

two separate realms is regarded as a specifically modern phenomenon (Hegel 2008, p.181).  The 

specific end of the state cannot merely be the ‘security and protection of property and personal 

freedom’ lest ‘the interest of the individuals as such becomes the ultimate end of their association, 

and it follows that membership of the state is something optional’ (Hegel 2008, p.228).5  

 

Despite his opposition to the individualism that grounds contract theories, individuals in civil 

society belong, for Hegel, in the realm of particularity, where they exist as ‘private persons whose 

end is their own interest’ (2008, p.184).  However, these self-interested, atomized persons cannot 

remain as such, but must be raised to the level of universality that exists in the state. In other 

words, ‘their particularity’ must be ‘educated up to subjectivity’ (ibid.). It is this rending apart of 

civil society and state, the realms of the particular and the universal, that necessitates a Polizei ‘to 

actualize and maintain the universal contained within the particularity of civil society’ (ibid., p.224). 

That Hegel conceives of police in this way has led Riedel to claim that this is classical politics (the 

Greek concern with morality and ethics) made modern, that is to say, that Hegel proposes a 

conceptual solution to the split between a de-politicised civil society and the state (Riedel 1984, 

p.152). Riedel points to the Jena lectures, where Hegel ‘related the modern ‘police’ to the origin of 
                                                 
5 Hegel advocates a two-fold approach so that right in civil society may be actualized: ‘first, that contingent hindrances 
to one aim or another be removed, and undisturbed safety of the person and property be attained; and secondly that 
the securing of every single person’s livelihood and welfare be treated and actualized as right, i.e. that particular welfare as 
such be so treated’ (2008, p.215). Security in Hegel then becomes, not merely security of the individual, but security of 
the social totality, that is, the universal. The security of the individual is the condition for the social totality and vice 
versa. 
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politics, the politeia of classical Greek philosophy: “the police here amounts to this – politeia, public 

life and rule, action of the whole itself but now degraded to the whole’s action to provide public 

security of every type”’ (ibid.).  Despite having its roots in the classical tradition, however, Riedel 

maintains that police is a solution to a modern problem – that of the split between state and civil 

society; that it is ‘the form in which the difference between state and society appears and is 

permanently mediated’ (ibid.).  

 

In contrast to particular readings of classical liberalism, which sees a ‘natural’ order to civil society, 

Hegel regards the latter as constantly on the verge of collapse – the market does not regulate itself, 

and antagonisms between individuals cannot be left to themselves: 

 

Particularity by itself [für sich], given free rein in every direction to satisfy its needs, 
contingent caprices and subjective desires, destroys itself and its substantive concept 
in this process of gratification… In these contrasts and their complexity, civil society 
affords a spectacle of extravagance and want as well as of the physical and ethical 
degeneration common to them both. (Hegel 2008, p.182) 

 
The existence of poverty in civil society is, for Hegel, unavoidable: ‘inequalities in resources and 

skills’ are an ‘inevitable consequence’ of the functioning of civil society (2008, p.192). If poverty 

cannot be abolished, the dangers of poverty must be, as much as possible, contained. Hegel’s 

concern here is that were the ‘masses’ to ‘decline into poverty’ and were there to be ‘a consequent 

loss of the sense of right and wrong, of integrity and of honour in maintaining oneself by one’s 

own activity and work, the result is the creation of a rabble of paupers’ (ibid., p.221). Despite the 

wealth that civil society creates, poverty remains and with it, the emergence of a ‘penurious rabble’ 

is a constant possibility. Yet, although poverty is a necessary condition for the creation of the 

‘rabble’, it is not a sufficient one: ‘a rabble is created only when there is joined to poverty a 

disposition of mind, an inner indignation against the rich, against society, against the government 

etc.’ (2008, p.221). Knox adds that ‘no single word is available for a mass of rebellious paupers, 

recognizing no law but their own, and it is this which Hegel means’ by rabble (1952, p.244). The 

poor have withdrawn from ‘the natural means of acquisition’ and are ‘more or less deprived of all 

the advantages of society’ (Hegel 2008, p.220) and thus become a potential danger to the smooth 

functioning of that society itself. Consequently, ‘the poor fall out of the binding mechanism of civil 

society and the state because they do not follow the central implicit imperative of the Philosophy of 

Right, namely to be somebody’ (Ruda 2011, p.32), which, for Hegel, is brought about by being part 

of an ‘estate’. Estates are ‘general groups’ into which individuals are ‘assigned’ according to their 

particular ‘systems of needs, means, and types of works relative to these needs’ (Hegel 2008, p.193). 
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The estates are for Hegel not only the means by which one becomes recognized by the state, but 

also, and perhaps more importantly, ‘they prevent individuals from having the appearance of a 

mass or an aggregate and so from acquiring an unorganized opinion and volition and from 

crystallizing into a powerful bloc in opposition to the organized state’ (2008, p.290). It is through 

labour that an ‘individual actualizes himself’, by being part of an estate and providing for oneself’ 

(Hegel 2008, p.196). This enables a mediation with the universal sphere of the state and the ability 

to ‘gain recognition both in one’s own eyes and in the eyes of others’ (ibid.). The poor (who do not 

labour to provide for themselves and thus cannot be part of an estate) are an ‘un-estate’ and on 

Frank Ruda’s reading mark an internal lack in civil society that it ‘cannot overcome’ (2011, p.33). 

Civil society inevitably produces an excess, that is, the impoverished mass, which the state is 

compelled to recognize, but which, by necessity, it cannot recognize (ibid.). As Hegel explains:  

 

The lowest subsistence level, that of a rabble of paupers, is fixed automatically, but 
the minimum varies considerably in different countries. In England, even the very 
poorest believe that they have rights…. In this way there is born in the rabble the 
evil of lacking sufficient honour to secure subsistence by its own labour and yet at 
the same time of claiming the right to receive subsistence. Against nature a human 
being can claim no right, but once society is established, poverty immediately takes 
the form of a wrong done to one class [Klasse] by another. The important question 
of how poverty is to be abolished is one that agitates and torments modern society 
in particular. (Hegel 2008, p.221)  

 

Crucially, it is not only that the rabble cannot provide for their own subsistence, but that they also, 

and as a result, cannot own property and hence they cannot demonstrate ‘personality’. Indeed, 

Hegel’s claim is that individuals express their will and ‘personality’ in the external world; in 

property. Property, for Hegel, is the ‘existence of personality’ (2008, p. 65).6 Hegel goes on to add 

that ‘personality essentially involves the capacity for rights and constitutes the concept and the 

basis (itself abstract) of the system of abstract and therefore formal right’ (ibid., p.55). Personality is 

thus a capacity for rights that is realized in the external world, the world of things, and of which 

contractual relations of property are the apex. Personality, which pertains to the individual but 

takes its universal form through intersubjective recognition and the creation of the ‘abstract subject 

of rights’ (Marcuse 1955, p.194) is the person as rights bearer. Law, which addresses the abstract 

subject, defends private property and enforces contracts in civil society, remains an ‘external force’ 

(Knox 1952, p. xi), whereas in the state, law acquires ‘the form proper to its universality, but also 

its true determinacy’ (Hegel 2008, p.198).  

                                                 
6 Personality, Hegel writes ‘[B]egins not with the subject’s mere general consciousness of himself as an I concretely 
determined in some way or other, but rather with his consciousness of himself as a completely abstract I in which 
every concrete restriction and value is negated and without validity. In personality therefore, knowledge is knowledge 
of oneself as an object, but an object raised by thinking to the level of simple infinity and so an object that is purely 
self-identical.’ (2008, p.54) 
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In light of this we must question the claim that Hegel was challenging the ‘abstract formalism’ of 

Roman law, that by ‘making personal right depend on the ability to own property, Roman law 

denied personhood to the propertyless’ (Breckman 1999, p.40). While it is of course the case that 

Hegel’s account of personality and property is embedded within a system of intersubjective 

recognition and law, this does not negate Hegel’s claim that personality ‘gives itself to reality’ by 

claiming ‘the external world as its own’ (2008, p.55). Therefore, if one has no property, the 

implications are stark; such an individual cannot be a personality.7 This illuminates the substance of 

Hegel’s bemused declaration that in England even the poorest in society believe they have rights. 

The poorest, by virtue of not providing for their own subsistence and hence nullifying their ability 

to own property, have become mere persons, persons without personality and thus without the 

corresponding rights and duties. The rabble, even more than this, claim their right to subsistence 

when they have no right and therefore present a threat, since in so doing poverty ‘takes the form of 

a wrong done to one class [Klasse] by another’ (Hegel 2008, p.221). This is not so much a matter of 

crime, which for Hegel is simply the ‘arbitrary willing of evil’ (ibid., p.215), but it represents 

something else. The rabble who have not admitted space for the ‘voice that wants to constructively 

stimulate the universal in him’ (Ruda 2011, p.70) are excluded from Hegel’s system of right, whilst 

simultaneously claiming a right. By their very presence as an excess, by being that which cannot be 

subsumed under the universal, the rabble, by their very nature, always frustrate the function of the 

police, which is the actualization of the unity of the ‘universal in itself with subjective particularity’ 

(Hegel 2008, p.215). 

 

So far, I have reconstructed Hegel’s Polizei as it appears in his system of right. Police, for Hegel, is 

the necessary condition for the functioning of the market, but also actualises the universal 

contained within the particular of civil society. Finally, police must deal with the excess, with those 

who cannot be subsumed under the imperative of the universal. It is this excess, those who are 

excluded from his system of right, that the police must try to contain. As we have seen, however, 

the police will be continually frustrated in its attempt to do so, given the inevitability of poverty in 

civil society. However, we have not yet reached the philosophical core of Hegel’s Polizei. Indeed, I 

want to suggest that there is more at stake in Hegel’s conceptualization of police, and that this may 

be unearthed through a reading of Hegel’s critique of Fichte. It is only by re-visiting this debate in 

                                                 
7  Frank Ruda makes this point when he writes: ‘Here one can see what it means not to be under the legal 
commandment and to withdraw from the imperative to be a person: it means not only to fall out of the sphere of 
objectivity but also to fall out of the sphere of intersubjectivity. Not to be a person means not to realize one’s freedom, 
to be unfree, a-social and thus to have no rights and no duties. For freedom as realized is always embedded into 
intersubjective relations that enable this realization in the first place but only becomes effective through property 
relations.’ (Ruda 2011, p.128) 
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different terms, i.e. by taking account of the continuities between the two, that Hegel’s intervention 

into the philosophical history of police may be underscored and re-articulated. 

 

Fichte’s Police 

 

As already noted, Fichte is a reoccurring foil in Hegel’s account of Polizei. For Fichte, who 

originally outlined his concept of police in 1796, ‘police’ is not, as in Hegel, a concern with the 

promotion of general well-being and good order, but takes on an ostensibly more limited role to 

detect and prevent crime. While the scope of the former’s ideal model of police is thus arguably 

more limited than Hegel’s, on the surface it appears as though the power he would ascribe it is 

more extensive, culminating in an all-powerful police state. Indeed, in a short statement we are told 

that ‘[t]he principal maxim of every well-constituted police power must be the following: every citizen 

must be readily identifiable, wherever necessary, as this or that particular person’ (2000, p.257). This power of 

identification leads to a state wherein no subject may commit a crime without a trace being left. For 

Fichte, the need for the state to ensure no criminal may escape punishment is absolute: ‘we have 

said that the state’s coercive power can preserve itself only on the condition that it be continually 

efficacious; therefore it will be destroyed forever if it is inactive even for a moment; it is a power 

whose existence at all depends on its existence, or expression, in every single case’ (2000, p.138). Were there 

to be hope of committing a crime that would go undetected by the state, laws, ‘no matter how 

wise’, would not deter the criminal; indeed, for Fichte, this arrangement would mean that we would 

continue to live in a ‘previous condition of nature’ (1869, p. 384).8 Having thus set out the police’s 

raison d’être, Fichte goes on to set out to prove how the state may achieve the end of ensuring ‘that 

each guilty person, without exception, should be brought to trial’ (ibid.). 

 

Fichte makes a distinction between what he calls ‘police laws’ and civil laws. Civil laws aim at acts 

which ‘directly interfere with the rights of others, as for instance theft, robbery, assault etc., and 

hence these laws are not likely to be considered unjust by anyone’ (1896, p.377). Police laws on the 

other hand aim at prevention, at ‘acts which may appear perfectly indifferent, and which in 

themselves harm no one, but which are circulated to facilitate the wronging of others’ (ibid.). Police 

laws are also unlimited in scope, given that they aim not at what has been done, but what might be 

done. To be noted here are the seeds of an idea, that we have also encountered in Hegel, where it is 

not crimes or acts of resistance that have been committed that are the issue but only their potential to 

                                                 
8 Once again lawlessness is ascribed to a previous state of nature. The idea is reproduced that without the state, and in 
particular without police, an anarchic, ‘natural’ condition would reign. Interestingly, however, though Fichte sees this 
natural condition as ‘previous’ without the conditions he sets he believes we would ‘continue’ to live in it. This marks a 
departure from both the Hegelian and Hobbesian state of nature where the existence of the state in itself presupposes 
that this condition has been in some sense transcended. 
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occur. In Hegel this appeared in his conception of the rabble, while it seems that, in Fichte, 

everyone is a priori suspicious. Fichte speaks at some length about, for example, public gatherings 

and argues that ‘if so many people assemble that public security is threatened – and any assembly 

can pose such a threat if it is strong enough to resist the armed power of local authorities – then 

the police shall demand an explanation of their intentions, and watch to make sure that they 

actually do what they claim to be doing’ (2000, p.258).  

 

What, however, is the role of the police on a more philosophical register? It is through the 

institution of the police, Fichte tells us, that ‘the reciprocal influence between government and 

citizens first becomes possible’ (1869, p.374). So, beginning from a similar premise as Hegel, Fichte 

holds that the police enable mediation to occur between subjects and state. They have a two-fold 

function, that is, to protect the rights of citizens, but also to require ‘their obedience to the laws 

and fulfilment of their duties as citizens’ (ibid.). The prevention of crime emphasised here occurs in 

two ways: on the one hand through the protection of the rights of citizens, while on the other the 

police must do their utmost to ensure that crime cannot happen by taking measures to ensure 

identification. As an example, we may cite the idea that all citizens be required to carry a light at 

night both to ensure they may be recognized by police, and because ‘in darkness it is much easier to 

injure a citizen’ (ibid., p.378). Fichte goes on to argue that ‘no one must remain unknown to the 

police’ (ibid.). Each and every subject must be recognizable to and identifiable by the state. This 

means that ‘no one can leave one place without announcing his next place of residence, which 

must be marked on the pass and recorded in the books’ (1869, p. 381).9 In the final analysis, it is 

thus anonymity, or the possibility of it, that so concerns and disturbs Fichte and which he attempts 

to theorize out of existence.  

 

 

 

 

                                                 
9 In Foundations of Natural Right, Fichte goes into extensive detail about the ways in which the state can ensure no 
criminal can escape its grasp, wherein no transgression of the law may go unnoticed. In order to achieve this Fichte 
advocates a system in which ‘everyone must always carry an identity card with him’ (2000, p. 257). These ‘identity 
cards’ must be used not only when traveling from one locality to another, but also must be used in the process of 
exchange: ‘according to our suggestion, anyone who transfers a bill of exchange… would have to present his identity 
card in order to show that he is this particular person, where he can be found etc.’ (Fichte 2000, p. 259). Bills of 
exchange function at this time as a type of currency, wherein the one who possesses a bill may either redeem its value 
with the issuer, or use it as a form of payment. Thus ‘the acknowledgment of debt therefore becomes a means of 
market exchange’ (Chamayou 2013, p.2). Each time the bill is handed over, the person who utilises it must leave their 
name and signature on the back (ibid., p.3). When the bill is bought back to the person who wrote it in lieu of money, 
it is finally turned back into ‘liquid currency’ and thus the problem of fraud arises: if the person who originally wrote it 
is not identifiable, or there is a forgery, the ‘security of market exchange’ is put at risk (ibid., p.3). In pairing the use of 
bills of exchange with passports, Fichte has attempted to construct an autopoietic system of security.  
 



 76 

Hegel on Fichte’s Police 

 

Hegel’s critique of Fiche’s police operates on a number of different levels. He presents a searing 

attack on the ‘world of galley-slaves’ (1995, p.212) that he believes Fichte’s police must lead to. On 

Hegel’s reading, achieving the end of an omniscient presence wherein the will is constrained to the 

extent that crime may not occur at all requires and engenders a condition of un-freedom. Under 

these conditions there is no ‘inner majesty’, no sphere of inner life that must be left free of 

interference by the state, and this for Hegel means that ‘the people is not the organic body of a 

common and rich life’ but is reduced to ‘an atomistic, life-impoverished multitude’ (in Smith 1989, 

p.84). The state is reduced to a police-state and security of the individual becomes the end of the 

state. 

 

Given that Fichte wants to ensure no one may escape undetected if they commit a crime, all 

contingencies must be accounted for in advance by the police. This for Hegel means that the 

‘bounding of freedom must itself be infinite’ (1977, p.148), which in turn accounts for why Fichte’s 

police would need to enunciate, down to the finest detail, a system of passports and what can be 

done to prevent them from being forged. Hegel finds that Fichte’s police must deal with ‘endless 

possibility’ and thus, in the Fichtean state, ‘every citizen will keep at least half a dozen people busy 

with supervision, accounts etc., each of these supervisors will keep at least another half a dozen 

busy and so on ad infinitum. Equally the simplest transaction will cause an infinite number of 

transactions’ (ibid., p.147).10  

 

Hegel notes that Fichte describes imperfect states that extend their ‘policing authority to just a few 

types of possible offenses, for the rest they entrust the citizens to themselves’ (Hegel 1977, p.148). 

This marks an inconsistency, which for Fichte must be remedied by ‘making the police more 

perfect’ (ibid., p.147). Everyone must be policed, and every crime must be foreseen and countered 

by the all-seeing police. This necessarily leads to an infinite bounding of freedom given that ‘there 

is simply no action at all from which the state could not with abstract consistency calculate some 

possible damage to others’ (ibid., p.146). The police thus do not embody the ethical community but 

instead represent an external, constraining body. 

 

                                                 
10 In the Jena Lectures Hegel describes what he means by ‘bad infinity’ which is precisely the character of his critique of 
Fichte: ‘Since the universal is here applied directly to the particular (in order that the particular may subsist), there arises 
the “bad infinity.” [to aim at] a complete legislation in all its fullness is to set out on the same sort of thing as, for 
example, wanting to specify all colours’ (2014, p.143).  
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As Lukács has reminded us, Hegel’s critique of Fichte is not incidental. Rather, it attests to 

something far more fundamental in the projects of both, and the way in which Hegel conceives of 

his own philosophical system. First, for Hegel, society ‘in the course of its development will 

produce the institutions it requires, and […] these cannot be imposed on it by any external 

authority, not even that of a deductive philosophy’ (Lukács 1975, p.293). Second, while a general 

system of law is necessary in the Hegelian model, ‘particular determinations of the law and above 

all their application to isolated instances must always contain a chance element’ (ibid.), which, for 

Lukács, signifies the fundamental breach between the ‘objective idealism of Hegel and the abstract, 

subjective idealism of Fichte’ (ibid.). The content of laws and their application to individual cases 

can never be deduced from philosophy alone, and since Fichte’s exposition of a system of police is 

an attempt to do just this, what results is an external system of constraint, or a ‘rigid and lifeless set 

of institutions on the one hand, and the empty abstract inwardness of moral man on the other’ 

(ibid., p.294). For Hegel, external authority must not exist in an antithetical relationship to the inner 

life of man, but, given the organic development of institutions, exist in a constantly shifting, 

dialectical relation. Hegel sees in Fichte an attempt to deduce, a priori, the content of the law from 

his philosophical presuppositions, thus creating stasis where there should be movement.   

 

The question animating Hegel’s Philosophy of Right can be summed up thus: ‘how and under what 

conditions can I view other selves not as impediments to my freedom, from whom I need 

protection, but rather as the condition of freedom itself?’ (Schecter 2000, p.147). It is this 

formulation of the question that highlights Hegel’s utter distaste for Fichte’s police, indeed why 

Hegel must oppose Fichte’s police, which is the necessary corollary to seeing others not as the 

condition for freedom, but only as potential impediments to it. Under these conditions, for Hegel, 

ethical life is impossible:  

 

on this presupposition a system is built whereby the concept and the individual 
subject of ethical life are supposed to be united despite their separation, though the 
unity is on this account only formal and external, and this relation between them is 
called “compulsion”. In this way… the union of universal and individual freedom, 
and ethical life itself, are made impossible. (Hegel 1975, p.84) 

 
Ethical life is made possible through inter-subjective recognition in Hegel’s system, by seeing other 

individuals as a condition for the subject’s own freedom. Hegel is thus compelled to dismantle 

Fichte’s system of police, wherein the union of individuals is not immanent but comes about 

through compulsion. The universal and particular do not coincide but must be artificially instituted 

through the medium of constraint. Hence, in the Fichtean model as Hegel sees it ‘oneness with the 

general will thus cannot be posited as inner absolute majesty, but only as something which is to be 

brought about by an external relation or by compulsion’ (ibid., p.85).  
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Hegel’s critique of Fichte is thus centred on the twin notions of externality and compulsion, which 

may perhaps illuminate why, in the Philosophy of Right, the police appears in civil society rather than 

in the state. Of course, the police is an external institution in one sense, but the notion that it 

knows where everyone is all of the time is anathema to a state that actualizes freedom. It is 

‘repugnant’, Hegel writes, to ‘see policemen everywhere’ (1995, p.212) and it is for this reason that 

he advocates ‘secret police’ (ibid.) which supervises the goings-on in civil society but is not seen to 

be doing so. This is so that public life may be seen to be free and this, for Hegel, justifies the means 

(ibid.). Fichte, on the other hand, states that secret police are rendered obsolete in his system, 

adding that ‘secrecy is always petty, base and immoral’ (2000, p.263). Hegel’s advocacy of secret 

police points towards the issue to be developed in the following section: that Hegel must oppose, 

but implicitly reproduces, some of the core features of Fichte’s police. Indeed, the very need for 

police in Hegel’s system of right itself attests to the ambivalent nature of his own account of the 

union of universal and particular that is supposedly organic and non-coercive. Indeed, as we have 

seen, coercion and surveillance can and must occur in the Hegelian model,11 as long as it is not 

visible everywhere and all of the time for everyone. In the final analysis this, then, constitutes the crucial 

difference between Fichte and Hegel’s police. 

 

Polizei, Police, Police-Power  

 

Fichte’s passport is not only a technique of mediation between state and individuals, but also 

relations between subjects themselves, ‘and this is so precisely in order to assure the security of 

market exchanges’ (Chamayou 2013, p.2). Police as understood by both Hegel and Fichte is not 

merely the penetration of the state into civil society, and is, in that sense, not simply an apparatus 

that merely constrains, but a condition of possibility for the maintenance of civil society and the 

market respectively. The police, in other words, is not an additional institution, but is fundamental 

to the workings of the state. In both Hegel and Fichte, then, a conception of Polizei arises that 

pertains to a structural relation of recognition, not only in a vertical relation, that is, between state and 

subject, but also horizontally, between subjects themselves. In Fichte, this recognition should be 

understood in a very literal sense: the state must be able to recognise the individual. In Hegel, the 

police not only regulates the market, and ensures security of exchange, but also attempts to bring 

those who are not (or cannot) be recognised by the state (the indigent poor) back into the sphere 

of recognition.  
                                                 
11 Coercion is seen not as something to be eliminated; rather, in transforming something contingent and irrational and 
subsuming it under right, it becomes necessary: ‘that coercion is in its concept self-destructive is exhibited in reality by 
the fact that coercion is annulled by coercion; coercion is thus shown to be not only right under certain conditions but 
necessary, i.e. as a second act of coercion which is the annulment of one that has preceded’ (Hegel 2008, p.97). 
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More important than this disagreement between Hegel and Fichte, however, is the underlying 

continuity in how they render the problem of police. The problem for both hinges on the tension 

between the universal and particular (or, more accurately for Fichte, the state and citizen).12 Hegel 

criticises Fichte for forcing his subjects to act in a negative fashion, by means of external 

constraint. Yet as the earlier discussion of the rabble makes clear, this problem remains present in 

Hegel’s system as well. The poor, given their status as an ‘un-estate’, must be negatively constrained 

in order to prevent the emergence of the rabble. This tension, I will argue, is never fully resolved, 

for as Avineri has shown, the problem of poverty is never resolved in Hegel; indeed, ‘pauperization 

and the subsequent alienation from society are not incidental to the system but endemic to it’ 

(1972, p.148). The state must intervene to ameliorate the effects of pauperisation, but since it 

cannot solve the problem definitively, it must limit its interference to ‘external control’ only, lest 

the spheres of civil society and state, which for Hegel are necessarily distinct, collapse into one 

another (Avineri 1972, p.151). The poor in Hegel’s state, then, do not contain an ‘inner absolute 

majesty’ but must, like the subjects of Fichte’s state, be treated with the utmost suspicion and 

coercion. 

 

Indeed, it is not that the poor have done wrong, but that they are constantly on the verge of doing 

so, which follows from their status (or lack thereof) in civil society: ‘the public authority [Polizei] 

takes the place of the family where the poor are concerned in respect not only of their immediate 

want but also laziness of disposition, malignity, and the other vices which arise out of their plight 

and their sense of wrong’ (Hegel 2008, p.220). In Hegel, the tension between, on the one hand, the 

desire to leave ‘citizens to themselves’ and designate them as independent and autonomous and, on 

the other, the existence of the poor is acute. 13 The very existence of the police attests to the 

ambiguous nature of the relation between universal and particular. Of course, if there were a 

‘natural’ convergence between the two, the question would become, why must there be Polizei at 

all? The disequilibrium that exists as a result of the functioning of civil society – though it may not 

be finally resolved – must be rendered inoperative as a danger to the state itself.  

 

                                                 
12  While Fichte would not subscribe to Hegel’s concept of the universal, the point to be made here is that for both 
there is a gap, or moment of non-correspondence between two elements; that of the universal and particular, state and 
civil society for Hegel, and the government and citizens for Fichte and it is here that the police come in. 
13 This is clear in Hegel when he states that: ‘Of course every individual is from one point of view independent, but he 
is also a member of the system of civil society, and while everyone has the right to demand subsistence from it, it must 
at the same time protect him from himself. It is not simply starvation that is at issue; the further end in view is to 
prevent the formation of a pauperized rabble. Since civil society is responsible for feeding its members, it also has the 
right to press them to provide for their own livelihood’ (Hegel 2008, p.219).  
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If Fichte’s system leads to endless determinations, down to the finest detail, given its function to 

constrain the will and prevent crime, Hegel’s positive conception of the police also gives rise to a 

police unlimited in scope and nature. Hegel defines Fichte’s police-state as a ‘world of galley slaves 

where each is supposed to keep his fellow under constant supervision’ (1995, p.212). Hegel finds 

this notion repugnant; and yet, in his own system, police supervision must ‘go no further than is 

necessary, though it is for the most part not possible to determine where necessity here begins’ 

(ibid.). Crucially, then, Hegel himself attests to the radical indeterminacy of the police, which, 

supposedly by necessity, cannot be delimited either in function or form. It is this moment, the 

moment of ambiguity with regard to ‘where necessity begins’, that will be shown to be crucial for 

the operations of police. Indeed, despite his critique of Fichte, Hegel states that 

 
there is, therefore, no inherent line of distinction between what is and what is not 
injurious, even where crime is concerned, or between what is and what is not 
suspicious, or between what is to be forbidden or subjected to supervision and what 
is to be exempt from prohibition, from surveillance and from suspicion, from 
inquiry and the demand to render an account of itself. These details are determined 
by custom, the spirit of the rest of the constitution, contemporary conditions, the 
crisis of the hour, and so forth. (1952, p.146) 
 

 

For Hegel, it is the endless possibilities in Fichte, the fact that ‘there is simply no action at all from 

which the state could not with abstract consistency calculate some possible damage to others’ 

(1977, p.146) that means ‘the bounding of freedom must itself be infinite. This is the antinomy of a 

boundedness that is unbounded, in which the limitation of freedom and the State have 

disappeared’ (ibid., p.148). The state, which for Hegel is the actuality of the ethical idea, cannot 

engage in a bounding of freedom, as it is itself the condition for freedom. Yet, as we have seen, 

philosophically, Hegel cannot escape the antinomy of a ‘boundedness that is unbounded’ entirely. 

While he may take issue with Fichte’s technical prescriptions, the philosophy underlying his model 

of police, whose actions and determinations may not be circumscribed from the outset, is not 

transcended. Hegel is worth quoting at length here in order to demonstrate his reliance on a 

philosophy of police power that, at its limit, cannot be constrained: 

 

here nothing hard and fast can be laid down and no absolute boundaries can be 
drawn. Everything here is personal; subjective opinion enters in, and the spirit of the 
constitution and the dangers of the time have to provide precision of detail. In times 
of war, for instance, many a thing, harmless at other times, has to be regarded as 
harmful. As a result of this presence of contingency, of personal arbitrariness, the 
public authority [Polizei] acquires a measure of odium. When reflective thinking is 
very highly developed, the public authority [Polizei] may tend to draw into its orbit 
everything it possibly can, for in everything some aspect may be found which might 
make it dangerous. In such circumstances, the public authority [Polizei]may set to 
work very pedantically and inconvenience the day-to-day life of people. But however 
great this annoyance, no objective line can be drawn here. (Hegel 2008, p.216) 
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Hegel here outlines the limit-case, the case of the emergency, where police powers come into their 

own. Everything in this case may be determined as a threat and may legitimately be drawn into the 

orbit of the police. Thus here we find Fichte’s police-state; located not outside of Hegel’s state but 

at the centre of an emergency condition which cannot be predetermined.14 While Fichte prescribes 

a state in which police power is everywhere unbounded, in Hegel we find the same radical 

indeterminacy, the moment of emergency (‘war for instance’) where securitarian police power must 

be unlimited, where any constraints on that power must be undone.  

 

It is thus no coincidence that police comes to play such a pivotal yet under-theorised15 role in 

Hegel’s system of right. For Hobbes, for whom there is no separation of state and civil society, the 

unity of the state is achieved by the unitary nature of the person who holds sovereign power. 

Hegel’s approach, despite his attempts to differentiate it sharply from Hobbes’s, ultimately accepts 

his claims about the state of nature (and, as we shall see, the subsequent claim that sovereign power 

should be unitary). He regards Hobbes’ observation about human nature and the state of nature as 

substantially correct in that all humans in the state of nature are ‘equally susceptible to being killed 

by the other’, adding that  

 

Equality is therefore based upon universal weakness not as in more recent times 
upon absolute freedom or autonomy. [Hobbes] says further that in the natural state 
we all have the will to harm one another. He is right about that. He apprehends the 
natural state in its authentic sense: there is no idle talk of a naturally good condition, 
for the natural state is rather the bestial state, the state of desire, of the unsubdued 
self-will. Hobbes characterizes this natural state more precisely as a bellum omnium 
contra omnes, a war of all against all. That is the quite correct view of the natural state 
(Hegel 1995a, p.180).  

 
 

The problem, as Hegel sees it, with Hobbes’s notions of natural law – and with contract theory16 in 

general – is that it remains limited to a theory of domination; which is to say, limited to a 

representation in which the opposition between particular and universal, or individual and state, is 

not transcended but maintained and related only by force (Taminaux 1985, p.25). Indeed, rather 

                                                 
14 Balibar recalls a claim made by Althusser that there could be ‘“no such thing as a Hegelian politics.” From the first 
this thesis took its place, for Althusser, in the framework of a Machiavellian conception of politics as the reign of 
uncertainty, of the conflict between action and chance, that excludes necessity, or better, excludes predetermination of 
the kind that forms Hegelian teleology’s “spiritual” horizon’ (Balibar 2015, p.29). In Hegel’s discussion of police and 
sovereignty, however, uncertainty and chance certainly do take precedence, indeed as Hegel himself says – no 
‘objective’ lines can be drawn.  
15 There are very few exceptions to this, however Mark Neocleous (1998) is a notable one. 
16 Hegel wants to distance himself as far as possible from contract theories of the state as he makes clear in the 
Philosophy of Right ‘the state is not a contract at all nor its fundamental essence the unconditional protection and 
guarantee of the life and property of individuals as such. On the contrary, it is that higher entity which even lays claim 
to this very life and property and demands its sacrifice’ (2008, p.103).  
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than transcend the ubiquitous violence in the state of nature, the sovereign only redirects and 

monopolises it. The relation that results is one of fear, submission and domination. Hegel sees his 

own theory as standing in contrast to this presentation and in so doing he invokes the concept of 

order:  

 
When we walk the streets at night in safety, it does not strike us that this might be 
otherwise. This habit of feeling safe has become second nature, and we do not 
reflect on just how this is due solely to the working of particular institutions. 
Representational thought [Vorstellung] often has the impression that force holds the 
state together, but in fact its only bond is the fundamental sense of order which 
everyone possesses (2008 p.241).17  
 

 

That the functioning of institutions has become naturalised to the extent that we no longer reflect 

on the outcome of that functioning – i.e. the ‘sense of order’ – is for Hegel proof that order is the 

outcome of ‘particular institutions’ of the state, and not of force. Relations of force must be 

transcended and negated in the realm of objective spirit, where freedom is made actual. However, 

and without acknowledging it, Hegel here reproduces Hobbes’s notion that ‘order’ is the proof and 

outcome of state power. State power, the site where he wants to distance himself from Hobbes, is 

read not in terms of force, violence or domination. Indeed, the violent ‘struggle for recognition’ 

that takes place in the Phenomenology of Spirit is absent from the Philosophy of Right (see Nancy 1982, 

p.495) and the state is constituted as a site of ‘peace’. As we shall see however, once again this 

exclusionary operation of violence is not as straightforwardly functional as Hegel suggests.  

 

Sovereign Individuals 

 

Despite his pronouncements on abandoning contract theory’s reliance on domination and force, 

Hegel is aware, even acutely aware, of the violence and force that founds states. In the Lectures on 

the Philosophy of History he speaks of great men; ‘heroes’18 that embody the ‘will of world spirit’ in 

their person:  

 
They may be called Heroes, inasmuch as they have derived their purposes and their 
vocation, not from the calm, regular course of things, sanctioned by the existing 
order; but from a concealed fount – one which has not attained to phenomenal, 
present existence, – from that inner Spirit, still hidden beneath the surface, which, 

                                                 
17 As Peperzak notes Hegel utilises Aristotle’s conception of ‘second nature’ to denote the civil or political state 
characterised by spirit: ‘a ‘second’ human nature does not emerge from a merely natural system of unhindered and 
conflicting forces, because there would not be a non-natural, i.e. spiritual intelligent and voluntary principle to negate 
the violence inherent to nature’ (1995, p.209). Once again, the confounding of the distinction between ‘natural’ and 
artificial’ is circumvented by appealing to a ‘second’ nature one that could not be said to be strictly one or the other. As 
Peperzak sees it second nature ‘is part of the spirit’s actualization through naturalization, but we can also interpret it as 
part of the spiritualization of nature’ (ibid., p.210). 
18 Examples given by Hegel include Caesar and Napoleon (1952, §33). 
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impinging on the outer world as on a shell, bursts it in pieces, because it is another 
kernel than that which belonged to the shell in question. (Hegel 1953, §32) 

 

Rather than adhere to the existing order, these individuals break it by transgressing it. Crucially, 

however, these heroes cannot exist once a state has been founded; ‘they come on the scene only in 

uncivilized conditions’ (Hegel 2008, p.98). The use of violence and force, then, is only a solution to 

the exiting of the state of nature. It is a barbaric, but historic or foreign phenomenon that is 

contrasted with the ‘civilised’ state. Indeed, as one author argues: ‘this breaking away is a demand 

and command of reason, though the all-invasive factuality of violence necessitates counter-violence 

in order to restore a situation of civilized, i.e. rational and reasonable behaviour’ (Peperzak 1995, 

p.212) and this leads him to conclude that ‘Hegel’s hero is more reasonable and more spiritual than 

Hobbes’s tyrant’ (ibid.). Using violence to suppress the ‘natural violence’ that exists among humans 

is not absent from Hobbes, however, and indeed the claim of ‘reasonableness’ can only be 

attributed to these state-founding personalities retrospectively and only if one accepts that their 

actions were for the sake of a noble political end. Once again, we see violence relegated to the 

realm of ‘nature’ whilst political life is endowed with reason, rationality, spirit – i.e. those things 

which force and violence supposedly are not. For Balibar, ‘spirit violently eliminates (ostensibly) its 

own barbarian roots, its own primordial violence, equated with nature and at once contingent and 

unfree. History is a violent conversion of violence conceived as a process of incessant 

denaturation’ (2015, p.47).19  

 

The ambivalent status of violence in Hegel’s system of right is confirmed by what he says in the 

Encyclopaedia: 

 
the fight for recognition and the submission to a master is the phenomenon within 
which the living-in-common of men was born, as a beginning of States. Violence, 
which, in this phenomenon, is a foundation, is not for all that a foundation of right, 
although it constitutes the necessary and justified moment in the passage which goes 
from the state of consciousness drowned in desire and in singularity to the state of 
universal self-consciousness. It is the exterior or phenomenal beginning of States, not 
their substantial principle (in Nancy 1982, p.495). 
 

 

So, while violent struggle lies at the ‘beginning’ of states, it is not the foundation of right. This is a 

strange and paradoxical formulation which sees violence as beginning, but not foundation; 

                                                 
19 While Balibar sees in Hobbes and Hegel’s characterisations of violence a difference between, on the one hand, a 
suppression of violence in Hobbes and a ‘conversion’ of violence in Hegel, I want to emphasise that for both the state 
of nature is a state of violence that is overcome by and through state-founding violence. Or, in other words, there is a 
natural ‘disorder’ that is overcome by ‘order’ engendered by the state.  
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necessary and justified, yet external to states themselves. 20 Of course, were violence to be the 

foundation, rather than the beginning, of the state, Hegel would have to admit that violence is not 

contingent and irrational but is itself rational and necessary. Hegel must exclude this violence along 

temporal and geographical lines (which are, of course racialized)21 in order to ascribe ‘progress’ to 

history, and indeed, to ensure the rechtstaat is seen not as a consequence of violence but rather its 

negation. 22  Indeed, as Balibar demonstrates, for Hegel there is a ‘speculative equivalence of 

violence and contingency as manifestations of “the irrational”’ (2015, p.45). Violence can then be 

characterised as necessary, justified and yet, for all that, not ‘rational’, thus precluding it from being 

part of the state. 

 

Hegel provides us with an account which distinguishes between times of peace and ‘situations of 

exigency’ (2008, p.266). Times of peace are constituted by the individual pursuit of one’s own ends 

which is ‘brought back to the aim of the whole’ through ‘direct influence of higher authority’ 

(ibid.). In situations of exigency, however, the various powers within the state ‘[fuse] into the 

simple concept of sovereignty’ (ibid.). It is only at this point, ‘that ideality comes into its proper 

actuality’ (ibid., p.267). For Marx, Hegel has presented a stark reality: ‘A proper reality, accrues to 

this ideality only in ‘war or a situation of exigency’ so that the essence of the real existing state is 

seen to be a situation of war or exigency, while its peaceful ‘condition’ consists precisely of the war 

and exigency of self-seeking’. (1992, p.79) 
 
While these themes will be examined in detail in chapter four, for now we must note the idea that 

Marx has underlined; that not only does state sovereignty attain its actuality in times of emergency, 

but also that sovereignty, for Hegel, becomes ‘blind unconscious substance’ (ibid., p.79) that 

ultimately must terminate in an individual: the monarch (ibid., p.81). That Hegel’s sovereign is 

necessarily an individual is made clear when he writes that ‘sovereignty, at first simply the universal 

thought of this ideality, comes into existence only as subjectivity certain of itself, as the will’s abstract 

and to that extent ungrounded self-determination in which finality of decision is rooted’ (2008, 

p.267). This conceptualisation of sovereignty leads Marx to claim that it is ‘nothing but the Idea of 

caprice, of the decision of the will’ (1992, p.81). This is illuminated when we turn to the issue of 

                                                 
20 This notion of externality, cannot be taken for granted. As Andrew Benjamin writes when discussing Hegel’s theory 
of sovereignty ‘What may appear to be outside the law is produced by the manner in which what counts as the law 
creates its own outside’ (2015, p.149).  
21 On this point see, for example, Denise Ferreira da Silva Toward A Global Idea of Race where she identifies the 
racialized others who are explicitly ‘outside of the trajectory of universal reason’ (2007, p.14). While I do not have 
scope to elaborate on this point it should be noted that Hegel’s idea of irrational violence not only refers to a previous 
period in European history but a contemporary period in non-European states thus excluding these from the 
universality of ‘reason’ Hegel sees unfolding in world spirit. 
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pardoning criminals which, by necessity, is a ‘groundless decision’ (Hegel 2008, p.275)23 that only 

the sovereign can take. It is groundless precisely in the sense it does not stem from any 

metaphysical principle or law – it is merely the contingent decision and will of the sovereign that 

can enact a pardon. Curious, then, that Hegel describes this right as ‘one of the highest 

acknowledgements of spirit’ (ibid.). This elevates what one might assume is an exceptional and 

relatively unimportant power to the status of something much larger and more fundamental in 

Hegel’s thought. That sovereign power must be invested in an individual24 has been read by some 

as contradicting the spirit of his philosophy.25 As I have shown, however, contingency and arbitrary 

decisions are not incidental to Hegel’s philosophy of right but exist by necessity in law-making, 

policing and indeed in sovereign power itself.  

 

In this light, it is also worth considering Hegel’s treatment of crime and punishment. Punishment 

and coercion are not, for Hegel, an unfortunate evil to be meted out in order to exact revenge26 but 

rather ‘crime, as the will which is null in itself, eo ipso contains its negation and this negation as 

manifested as punishment’ (2008, p.104) and further ‘members of a court of law are, indeed, also 

persons, but their will is the universal will of the law and they aim to import into the punishment 

nothing except what is implied in the nature of the thing’ (ibid., p.106). Law-makers, like the state-

founding heroes that preceded them are not carrying out actions that are the implementation of 

their own subjective will, rather they embody in their person a universal will. However, Hegel does 

not leave it there but rather insists that in the gap between the law and its application27 – an 

inevitable consequence of the fact that the law is not applied mechanically (2008, p.200) – or 

indeed, in the universal being applied to the singular case; ‘the concept merely lays down a general 

limit, within which vacillation is still possible.’ (2008, p.202). Crucially, however, he adds ‘this 
                                                 
23 Carl Schmitt of course theorises the sovereign decision as being precisely ‘groundless’ and external to the law. I will 
return to this in the second part of this thesis.  
24 While the monarch is and must be an individual for Hegel, this does not mean that they are to be thought of as any 
individual. In a similar vein to Hobbes, in their singularity as a person the monarch accomplishes the unity of the state. 
As Nancy writes: ‘the monarch is thus the whole of the State – its “all at once” – as something extra, that is to say, as 
someone whose personal unity accomplishes that of the State. (Everything sends us back thus to the axiom that unity in 
general is personal, and that the person is unitary.) The monarch is a man in addition, who is not to be numbered with 
other individuals but who on the contrary causes their union to exist as a unity. The monarch is the accomplishment of 
the relationship – as a relationship to itself. (Nancy 1982, p.488). 
25 See, for example, Pelczynski who writes that ‘Apart from an obscure metaphysical argument about the personality of 
the state being fully actualized only in a concrete, natural person, Hegel can only justify his preference for monarchical 
sovereignty on the not very strong grounds of expediency’ (1971, p.231). 
26 Revenge, like the violence of nature, is also for Hegel barbaric and uncivilised: ‘amongst uncivilised peoples, revenge 
is undying… amongst the Arabs for instance it can be checked only by superior force or the impossibility of its 
satisfaction’ (2008, p.107).  
27 Law in and of itself, is not enough to guarantee the freedom of the individual for Hegel, it cannot secure by itself the 
subsumption of the particular under the universal and must therefore be supplemented by police power: ‘there is a 
distinction between the monarch’s decisions and their execution and application, or in general between his decisions 
and the continued execution or maintenance of past decisions, existing laws, regulations, organizations for the securing 
of common ends and so forth. This task of subsumption in general is comprised in the executive power, which also 
includes the power of the judiciary and the police.’ (2008, p.277). 
 



 86 

vacillation must be terminated, however, in the interest of getting something done, and for this 

reason there is a place within that limit for contingent and arbitrary decisions’ (ibid.). Thus we see 

that the elimination of contingency in history (Hegel 1975, p.28), indeed the regulation of all people 

‘in accordance with a rational norm’ (Balibar 2015, p.44) presupposes that which it supposedly sets 

out to eliminate. In short, if the goal is the ‘self-elimination of chance’ (ibid., p.45) this requires 

agents who are authorised to act in arbitrary and contingent ways. 

 

What the preceding discussion has uncovered, then, is though Hegel wants to distance himself 

from a Hobbesian state of fear, he nevertheless creates one himself. As Andrew Benjamin has 

highlighted, given that the sovereign must act outside of the sphere of right – the groundless 

decisions that are made, and the contingency this brings to light – means that there is an ‘always 

already present sense of threat’ (2015, p.152). What I argue we would do well not to forget is that 

this is not merely a function of the sovereign alone, but also, as we have seen, structures police 

power as well. Indeed, as I have shown, it is through a more thorough-going examination of 

Hegel’s theorisation of police and sovereignty that the contiguity between them can come to light.  

 

Seemingly sublating the positions that have gone before him, Hegel has been seen as both 

continuing and breaking with Aristotle and the Greeks (Ilting 1971, p.97), Hobbes (Taminaux 1985 

and Peperzak 1995) and of course Adam Smith (Avineri 1972, p.147). Forging a midway between 

the Greek emphasis of the collective over the individual and the liberal emphasis on the individual 

over the collective, Hegel sees his own organic, mediated unity as existing in and through non-

natural institutions that exist after and aside from barbaric natural ‘disorder’. That there exists a 

‘gap’ or point of non-correspondence between universal and particular, but also between the 

monarch’s decisions and their application are both given as reasons for the existence of police. Yet, 

as I have shown Hegel, though he wants to distance himself from a surveillance obsessed police 

state, cannot, in the end, escape the unbounding of police power.  

 

Theorisations of sovereignty run into many aporias and contradictions not only on their own terms 

– due to the lawless character of sovereign decisions – made clear in ‘emergency situations’, but 

also and more importantly here, as a consequence of the critical place of the police not being 

considered. The preceding chapter has brought to light to key issues in this regard: Hegel ascribes a 

function to police – the mediation of universal and particular – that not only must be continually 

frustrated, but also and perhaps more importantly undermines the sense in which universal and 

particular exist harmoniously. Secondly, both police and sovereign power are shown, despite his 

critique of Fichte, to be unconstrained and unbounded in times of emergency. This contingency 

and arbitrariness means that Hegel, though wanting to distance his state from those which the 
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people are afraid of, does not succeed due to the character of sovereign and police power outlined 

above. It is precisely the unbounding of police power is the concern and its relationship to the 

exception that is the concern of the second part of this thesis. Before this, however, a turn to 

another thinker in whose thought we supposedly see the disappearance of Polizei and the 

introduction of a limited institution that we now know as ‘the police’: Adam Smith.  
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Spontaneous Order and Disappearing Police 

 
 
 
Good Lord! How can one expect Order among these people, who have not such a Word as Police in  

 
their Language (Edward Burt in Radzinowicz 
1956,p.1)  

 

In this chapter I will engage with the work of Adam Smith. My primary aim will be to unpack 

and criticize a commonplace account of the history of police, according to which Smith’s work 

marks a watershed moment that saw the police-state get replaced by the liberal state, and in 

which the police retreats alongside the state itself.1 I will do so by showing that, in fact, Smith’s 

philosophical system is far more complex and ambiguous about order and its relation to police. 

Thus, whilst I believe that Smith’s work does indeed mark a turning point in the history of 

police, the shift it precipitates should not be understood as a shift from the radical artificiality of 

the state (and police) to the radical naturality of the state (and police). Instead, it should be 

understood as a crucial moment in the Western conceptualization of order, where the relation 

between order’s transcendent pole and its immanent pole are articulated differently. 

 

The idea of a ‘natural order’ to things, that though they may appear disorderly, are in fact united 

by a common end (though one which is imperceptible to an individual) is seen as turning point 

for not only police but the metaphysics of order more generally.2 It is a thought commonly 

attributed to Adam Smith where, ostensibly, the turn from ‘police’ to ‘the police’ is made. 

Whereas police in his Lectures on Jurisprudence had taken a broad, all-encompassing function, 

including the setting of food prices, by the publication of the Wealth of Nations, police is referred 

to only in a negative capacity, as the ‘wrong form of government’. The idea that the state, and 

more specifically police had to be expelled from the market in order for the ‘natural’ order of 

exchange to emerge is seemingly born here, alongside the idea that order is no longer linked to 

sovereignty but to wealth – or is the outcome of exchanging individuals rather than sovereign power. 

 

Indeed, it is the re-introduction of the idea of natural order, which had supposedly disappeared 

with Hobbes, that necessitates the reduction of police to the function of executing or upholding 

the law only. This is, as has been argued elsewhere, the liberal view of police,3 which, by virtue of 

                                                 
1 See, for example, Valverde who, in surveying the literature on police, writes that ‘After Smith and with the spread 
of free trade ideas, both police science and police powers acquired a bad reputation in Britain’ and his thought and 
liberal thought more generally ‘broke with police logic’ (2003, p.236). See also Colin Gordon who writes that 
‘liberalism discards the police conception of order’ (1991, p.21), and Farmer who argues that the significance of 
Smith lies in the ‘fact that he captures the moment at which the study of police power is beginning to be 
marginalized in Western legal thought’ (2006, p.161). 
2 Lisa Herzog notes that the Scottish enlightenment more generally is credited with the idea that ‘good purposes can 
be attained without good intentions’ (2013, p.25). 
3 See Neocleous (2000) – Chapter two. 
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its focus on an immanent order – not politically regulated – remains blind to the locus of police 

power which must, for the theory to work, be subsumed under the law.4 It is with the advent of 

liberalism and liberal thought that we are to find a new principle of government; one that aims at 

‘limiting and rationalizing the exercise of political power in the operations of the freedom and 

rationality of those who are to be governed’ (Burchell 1991, p.139). This in turn necessitates the 

‘[l]egal regulation of state activities and governmental intervention through “general and equal” 

laws [that] exclude exceptional, particular and individual forms of intervention by the state’ 

(ibid.). In other words, Polizei had to vanish into ‘the police’.5 

 
This chapter argues that when police are conceived in terms of interference or non-interference 

in the economy we are left with a common narrative which holds that while Polizei signified the 

operations of the state that interfered in the economy itself, by setting food prices for example, 

the advent of political economy means the re-casting of Polizei as ‘the’ police, an institution 

concerned with detecting infractions of the law. Axiomatic to these discussions is the idea that 

the invocation of a ‘natural order’ to things means that government activities have to be 

restricted and reduced for order to be established. This narrative is misleading, however, for it 

presumes that the most significant thing about Polizei was the way in which ‘interference’ in the 

economy was managed, while ‘the’ police are noted for lacking this quality, or this responsibility. 

The way is then set for the idea that politics is to be limited by economics (Campesi 2016, 

p.149).6 Crucially, it is this idea, that there is an underlying metaphysic of natural order which 

limits government, that this chapter will challenge.  

 

In order to understand why this axiom is misleading, I argue it is crucial to locate Smith’s 

thought on the economy and civil society in the wider context of his philosophical system.7 That 

is, what has now become something of a caricature of Smith’s thought, that civil society is 

‘naturally’ harmonious and will lead to the best outcome for all if left to itself, is in itself 

problematic. This reading underappreciates the role of providence in Smith’s thought at large and 

in particular as it relates to his conception of order. If we approach the concept of order and its 

relation to other crucial concepts, such as police and naturalism, from the perspective of 

providentialism, a very different picture emerges. There is much scholarship on Smith which 

attests to the providentialism in his thought, in particular the fact that the ‘invisible hand’ is 

                                                 
4  See, for example, Campesi who argues that it is supposedly with the advent of liberalism that government action is 
reduced to the execution of law (Campesi 2016, p.163). It is now, Campesi argues, that police is finally subjected to 
‘the authority of the rule of law’ (ibid., p.161). 
5 There are some who question the periodisation narrative in which polizei is replaced by ‘the police’ with little 
connecting the two: see for example Valverde (2003) and Novak (1996) who both agree that the pre-modern 
function of police is not, in some ways, ‘external to common-law liberal regimes’ (Valverde 2003, p.236). 
6 Campesi’s argument also follows this trajectory, that police power had to be ‘narrowed down’ (2016, p.146) given 
that ‘The new art of government was grounded in a principle of rationality aimed at limiting government 
interference as far as possible’ (2016, p.152).  
7 I am not alone in making this claim – see, for example, Herzog 2013, p.17-18. 
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located in a providential register.8 The well-functioning of civil society and the economy, then, is 

not as autopoietic as some would claim,9 but is rather the result of providence or God’s ordering. 

The purpose of foregrounding this providential aspect is to provide an alternative account of 

police that does not simply see its development from broad (Polizei) to narrow (the police).10 It is 

to situate the police concept back in the frame of order. 

 

In what follows I will challenge this presentation of Smith’s thought which opens the door to a 

simplistic, linear developmental account of police which sees it as once a broad, positive concept 

to be later narrowed and restricted to crime prevention and detection with the onset of 

liberalism. Of course, one could argue that it matters little whether or not Ordoliberals and 

others got Smith right, rather it is what they perceive Smith to have thought that is important. 

While this might be true of a genealogy of neoliberal thought, for example, I argue that a 

philosophical history of police necessitates a different approach.  The chapter is structured as 

follows: first I present the commonplace understanding of the shifts that take place in Smith’s 

thought. I then present my own challenge to these readings by focussing on some key textual 

moments in Smith. Finally, I conclude with the way in which providence ensures that order 

cannot be seen either as ‘natural’ or ‘aritficial’ in Smith and the way this complicates the standard 

periodization narrative of ‘police’.  

 

 

From Polizei to ‘the police’ 

 

Firstly, I will explore the commonplace account of the shift from the police-state to the liberal 

state that many commentators locate in Smith’s work. In order to do this, I look at two different 

sets of literature. One is concerned with a critical history of police such as that found in Foucault 

and subsequent Foucauldian scholarship and, second early neoliberal critiques of the classical 

liberal paradigm that functioned as a foil against which neoliberalism could assert itself. The 

reason for this, as I’ll show, is that even when the history of the shift from police-state to 

liberalism is a critical one, it still risks reinforcing the self-justifying narrative that (neo)liberalism 

has constructed – i.e. that classical liberalism is underpinned by a metaphysic of natural order 

                                                 
8 See, for example, Macfie (1971), Viner (1921), Viner (1972), Hill (2001), Force (2003).  
9A detailed account of the association of Smith’s theory with a doctrine of laissez-faire lies outside of the bounds of 
this chapter. However, we should note for now that it was other thinkers of political economy such as Malthus, 
Ricardo and Hume who took from Smith and ‘used some of his economic categories to construct a restricted model 
of economic relationships which entirely wrote out of the plot any sense that an economic order presupposes a 
moral order, and hence requires or presupposes a plausible account of human sociability’ (Tribe 2015, p.42). Later 
Ordo- and neo-liberal thinkers such as Rüstow, Friedman and Hayek took this view of an abstract, self-correcting 
economic order and attributed it to Smith. In so doing they subsumed Smith under the banner of ‘classical 
liberalism’ that they could then distinguish their own theories of government from.  
10 See, for instance, Pasquale Pasquino who states that it is ‘difficult to find a negative definition of the tasks of 
police before 1770’ (1991, p.109). 
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into which the state should not intervene. I’ll begin with the narrative told by critical histories of 

liberalism, after which I’ll move to the neoliberal (mis)reading of Smith. 

 

It is unquestionable that for the thinkers of Polizeiwissenschaft11 the concept of police referred, 

in part, to the management of the economy. The ‘police state’ was not a state in which 

violent arbitrary rule was dominant but rather a highly administered state, where all aspects 

of life were to be regulated according to the common good, including the economy 

(Chapman 1970, p.15). The order of the state was to be cultivated through extensive 

administration and police ordinances aimed at regulating, as far as possible, the internal 

affairs of the state, of which the economy, not yet considered a separate realm, was an 

integral object. As Foucault argues, ‘police is essentially urban and market based, or to put 

things more brutally, it is an institution of the market in the very broad sense’ (emphasis added, 

2007, p.335). The concern of police was, among other things, the movement of goods and 

the exchange process. In short, police in the seventeenth century was concerned with the 

‘circulation of men and goods in relation to each other’ (ibid.). To talk of the state 

intervening in the economy, would, at this period, be anachronistic given that there was not 

yet a separate realm known as ‘the economy’. The doctrines of mercantilism and cameralism 

(used here interchangeably) were ‘broadly enshrined in the same language that identified the 

state of prosperity with the prosperity of the state’ (Neocleous 2000, p.14). The market was 

in need of police in order to foster prosperity; from the ‘surveillance of grain’ and the ‘police 

of provisioning’ (ibid.), the market had to be regulated extensively and this was the task of 

police. As Keith Tribe explains, this conception of police had the effect of abolishing the 

‘distinction of present from future’ (Tribe 1995, p.21) in which the conditions of order and 

security were defined in advance and all of society was regulated accordingly. 

 

This broad, all-encompassing notion of police was complicated by the separation of state 

and civil society. For Polizei and the concomitant ‘police-states’ there was no such 

distinction between state and civil society. The task of the sovereign was to increase the 

wealth of, and promote order within, the state and this he would achieve through direct 

measures, also known as police ordinances (Neocleous 1998, p.45). What Foucault tracks 

and identifies in his Lectures at the Collège de France is a questioning of this 

conceptualisation of police by an emerging field of inquiry; that of political economy. 

Foucault’s thesis at the end of Security, Territory, Population is that the tenets of the ‘police-

state’ as described by Polizeiwissenschaft were questioned, undermined and opposed, by what 

                                                 
11 Polizeiwissenschaft, or police science was the name given to the field of inquiry which proliferated in Germany 
throughout the seventeenth century which Caygill describes as a ‘pragmatic discipline’ that had the aim of 
instructing ‘bureaucrats in the administrative techniques required to maximize the “common welfare”’ (1989, 
p.106). 
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he calls the économistes in the eighteenth century (2007, p.341-347). The break-up of 

absolutist states on the continent can be traced, according to Foucault, to a new form of 

‘governmentality’ that arises in the texts of the économistes ‘who mounted a critique of the 

police state in terms of the eventual or possible birth of a new art of government’ (ibid., 

p.347). Thus, in Foucault’s view, liberal political economy emerges as a response to, and 

critique of, the police-state. 

 

This does not mean that the liberal paradigm assigns no place to police. Indeed, the break-

up of absolutist states had to be achieved whilst giving police enough power to react to 

unforeseen circumstances. Indeed, if Polizeiwissenschaft was borne of the idea that society 

was perfectible, that everything in its realm could be legislated, supervised and made to 

conform, then the police as it related to the liberal paradigm had to be distinguished from 

this. Thus, we move away from a conception of society in which its objects are perfectible, 

and, indeed, calculable, which necessitated an idea of police which had powers which were 

incalculable. There is seemingly then an inversion of these ideas, and a move to an idea of 

society in which its objects were incalculable with a concomitant police with limited, 

calculable powers. Society’s imperfections could not be legislated away, not everything 

could be foreseen and accounted for in advance. Thus the police came into its own, 

ostensibly concerned with a society that was separate to the state, replete with unforeseen 

contingencies and problems that nonetheless must be dealt with as they arise. 

 

Crucially, the account of the shift from the police-state to liberal governmentality that I 

have sketched here often points to the work of Smith as a key turning point, centred on the 

idea that the shift can in fact be traced out in Smith’s own oeuvre. The idea that his 

concept of police changed from the Lectures on Jurisprudence to the Wealth of Nations has 

been marked out as crucial in understanding the shift from Polizei to ‘the police’. Indeed, 

Smith’s first conceptualization of police is not unaligned with this notion of police seen in 

Germany, and can be found in his 1763 Lectures on Jurisprudence: 

 

the design here is to give each one the secure and peaceable possession of his own 
property… when this end, which we may call the internall peace, or peace within 
doors, is secured, the government will be desirous of promoting the opulence of 
the state. This produces what we call police. Whatever regulations are made with 
respect to the trade, commerce, agriculture, manufactures of the country are 
considered as belonging to the police (1978, p.5).  

 

As we can see, police for Smith does not have only justice and the prevention of crime as its 

concern, but also ‘bon Marché or the cheapness of provisions, and having the market well 

supplied with all sorts of commodities’ (ibid.). Crucially, however, Smith also points out the 
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function the state has of ensuring that the rich are maintained in the ‘possession of their wealth 

against the violence and rapacity of the poor and by that means preserve that usefull inequality in 

the fortunes of mankind which naturally and necessarily arises from the various degrees of capacity, 

industry and diligence in the different individuals’ (emphasis added, 1978, p.338). Once again, 

civil society (as we have also seen with Hegel) is configured as a scene of potential disorder 

coming from disparities in wealth. This disorder cannot be finally resolved given the inevitability 

of inequality and its seemingly ‘natural’ basis, but can only be guarded against.  

 

According to the commonplace argument I’m here concerned with, there is a shift between these 

Lectures and the Wealth of Nations in terms of Smith’s conceptualisation of police power and its 

function (Neocleous 2000, 1998b). In Wealth of Nations police measures are described as ‘foolish’ 

(1976, p.137). Police regulations, where they exist, are cited as keeping the market price ‘a good 

deal above the natural price’ (ibid., p.77) and as such constitute the wrong form of government. 

Vivienne Brown reads the shift in Smith’s usage of the concept police from a generally positive, 

self-describing term used to denote policies that increase the opulence of the state, to one which 

stands in for an idea of ‘state economic regulation to which the Wealth of Nations is opposed’ 

(1994, p.154). Indeed, she continues, ‘the different use of the world “police” in WN signals a 

different discursive structure for WN, where the state is no longer assigned the responsibility for 

pursuing any “object of police”, whether that object is constituted by the cheapness and plenty 

of provisions, or by the promotion of towns or agriculture’ (ibid., p.155). For Brown, this shift in 

usage indicates a deeper discursive and epistemic shift reflecting the independence of an 

economic realm, which is no longer subject (or should no longer be subject) to sovereign power: 

‘the crucial difference lies instead in the autonomy of the conception of progress to be found in 

WN, an autonomy that makes economic progress a self-regulating and independent process’ 

(1994, p.160). It is now that we can begin to discern how the narrative surrounding the liberal 

state is born – there is a natural order to things that should not be disturbed by the intervention 

of government. The state’s function, on this reading, is to be limited to safeguarding life and 

property as well as being excised from the market. Indeed, the market must ‘regulate itself free 

from state power and police’ (Neocleous 1998b, p.446). Or as it has been put elsewhere, we 

encounter the ‘epistemological and practical disqualification of sovereignty over economic 

processes’ (Burchell 1991, p.134).  

 

As I discussed in relation to Foucault, there is a notion that Smith’s ideas of natural order led 

him to reject the tenets of Polizeiwissenschaft in favour of a different mode of government, i.e. 

liberalism. For Foucault, the work of political economists in general and Smith’s work in 

particular represents a direct negation of the ideas of cameralism, and the positing of a new 

art of government freed from totalising police ordinances and sovereign power (2008, 
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p.279). The infamous ‘invisible hand’ makes its appearance as the clearest expression of 

what might be meant by ‘natural order’ in the liberal paradigm – an order that arises not 

from human design (as with Polizei) but from the interplay of human actions: 

 

As every individual, therefore, endeavours as much as he can both to employ 
his capital in the support of domestick industry, and so to direct that industry 
that its produce may be of the greatest value; every individual necessarily 
labours to render the annual revenue of the society as great as he can. He 
generally, indeed, neither intends to promote the publick interest, nor knows 
how much he is promoting it. By preferring the support of domestick to that 
of foreign industry, he intends only his own security; and by directing that 
industry in such a manner as its produce may be of the greatest value, he 
intends only his own gain, and he is in this, as in many other cases, led by an 
invisible hand to promote an end which was no part of his intention (Smith 
1976, p.456). 

 

 
It is against this background that the interpretation that would stress the invisible aspect of 

the invisible hand emerges. As Foucault puts it: 

 
[W]hat is usually stressed in Smith’s famous theory of the invisible hand is, if 
you like, the “hand”, that is to say, the existence of something like providence 
which would tie together all the dispersed threads. But I think the other 
element, invisibility, is at least as important. Invisibility is not just a fact arising 
from the imperfect nature of human intelligence which prevents people from 
realizing that there is a hand behind them which arranges or connects 
everything that each individual does on their own account. Invisibility is 
absolutely indispensable. It is an invisibility that means that no economic 
agent should or can pursue the collective good. (Foucault 2008, p.279-80) 

 
The emphasis on the invisibility of Smith’s invisible hand is not unjustified: as has been 

pointed out again and again, we can find in the Wealth of Nations a profound belief in the 

overall good that comes from individuals pursuing their self-interest. Indeed, Smith 

describes the ‘natural effort of every individual… [that] is so powerful a principle’ that this 

alone can carry a society to ‘wealth and prosperity’ (1976, p.687). It is precisely the focus on 

this aspect of Smith’s writing that has led to him being exalted as one of the main and most 

significant proponents of laissez-faire doctrine, for which there is a ‘system of natural liberty’ 

into which the sovereign should not interfere, or, to put it in Foucault’s words, ‘the world of 

the economy must be and can only be obscure to the sovereign’ (2008, p.279). The corollary 

of this argument is, therefore, not only that individuals should be left alone to pursue their 

own interests, but more importantly, that ‘it is impossible for the sovereign to have a point 

of view on the economic mechanism which totalizes every element and enables them to be 

combined artificially or voluntarily’ (Foucault, 2008, p.279). 

 

On this reading, the sovereign cannot have a totalised view of the economy, and thus cannot 
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direct it (Foucault 2008, p.280). The order of the market regulates itself. The sovereign of 

police-states, which had been the source of knowledge with regard to promoting the wealth 

of the state through intervention and regulation of the market, comes to be seen in a 

different light. No longer the source of this knowledge, the intervention of the sovereign in 

the manner of ‘police’ is seen as not only worthless, but as actively imperilling the 

functioning of the market (Foucault 2007, p.344). In reading the économistes generally and 

Adam Smith in particular as a negation of the principles of Polizeiwissenschaft, the narrative 

which pits Polizei in contradistinction to the police is justified by reference to the immanent 

order of the market. That is to say, by emphasising the invisibility of the hand of providence, 

the concept of police vanishes from the market to reappear elsewhere as a limited institution 

concerned with enforcing law; indeed, as that which has to be expelled from the market for 

its ‘natural order’ to emerge.  

 

What happens to the political when one takes this view? The configuring of a ‘natural order’ that 

is characterised by its opacity, i.e. that the workings of this natural order must remain obscure to 

those who try and render it visible to the rational eye, has led to the view that it is this particular 

metaphysic of order which sees (artificial) government restricted in its scope of activities. When 

one takes this view, the operations of government are always already posited as being outside of, 

or external to, this ‘natural’ order which mustn’t be disturbed. This comes from the proposition 

that social order (naturally) grows out of the market. However, this idea is not to be found in 

Smith himself. Indeed, as Keith Tribe has amply demonstrated, ‘[u]nderlying the apparently blind 

workings of the “market mechanism” and the “invisible hand” there was an elaborated 

framework concerning ethics, politics and social order’ (1988, p.150) that is found in the Theory of 

Moral Sentiments.12 

This characterisation and one-sided emphasis on Smith’s thought is common, 13 yet it is in 

Ordoliberal thought that it crystallises in a particularly significant way. It is this view of Smith’s 

supposed rendering of state and economy that leads Ordoliberal thinkers to characterise Smith’s 

theory as advocating laissez-faire. The largely German offshoot of neoliberalism, the Ordoliberals 

distinguished themselves from classical liberalism precisely on the question of order and how it 

arises. The Ordoliberals ‘made it their task to translate the metaphysic of Ordo into a 

concrete political program.’ (Ptak 2009, p.105) For Walter Eucken (an Ordoliberal and 

founder of the Freiburg School), Ordo represented an ‘order, which accords with the 

                                                 
12 That the Theory of Moral Sentiments is not overturned or jettisoned by the later Wealth of Nations is evidenced by the 
fact that Smith continued to work on the former, revising and republishing it until his death (Tribe 2015, p.157). In 
addition, as Raphael notes, according to ‘Sir Samuel Romilly he always considered the Theory of Moral Sentiments a 
much superior work to the Wealth of Nations’ (1975, p.85).  
13 On the reception of Smith’s thought in this vein see for example, Keith Tribe maintains that ‘the history of its [The 
Wealth of Nations] reception represents such a sorry story of distortion and oversimplification’ (1988, p.143). 
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essence of humans; this means an order in which proportion (measure) and balance exist’ 

(ibid., p.104). The Ordoliberals made explicit the link between the theological origins of the 

Ordo metaphysic that they were to draw upon for their aim of linking ‘the order of the 

competitive market to a vision of the ordering of the whole of society’ through what was 

called a ‘Vitalpolitik’14 (Dean 2013, p.178). Through this notion, the Ordoliberals sought to 

ensure the economy was linked back to an external, ethical order (ibid., p.179) that they 

found to be lacking in Adam Smith: 

 
The Classical economists recognised clearly that an economy based on division of 
labour presented a difficult and diversified task of control. To recognise this was, 
by itself, a remarkable achievement. They saw also that this problem could only be 
solved by means of a suitable economic system. This recognition was also new 
and significant and was likewise largely forgotten later. In spite of this, economic 
policy in so far as it was influenced by the classical economists, was not 
sufficiently concerned with the problem of the economic system. The solution to 
the problem of control was seen by them to be in the ‘natural’ order, in which 
competitive prices automatically control the whole process. They thought that this 
natural order would materialise spontaneously and that society did not need to be 
fed ‘a specific diet’, that is, have an economic system imposed on it, in order to 
thrive. Hence they arrived at a policy of laissez-faire; this form of economic control 
left much to be desired. Confidence in the spontaneous emergence of the natural 
order was too great. (Eucken 1989, p.38) 

 

Hence in Ordoliberal thought we find a reading of classical liberalism, and Smith in 

particular, that would emphasise the ‘natural’ order of the economy and laissez-faire doctrine. 

There is a critique of the presumed automatism of the market economy and Rüstow in 

particular lays this at the feet of an original theological-metaphysical ‘optimism’ that Smith 

had bequeathed to liberalism in the form of a ‘deistic providentialism’ (1942, p.271). This, 

according to Rüstow, had meant that liberalism advocated a ‘weak state’ that was blind to 

the necessity of integrating mechanisms that lie outside the market itself and that work to 

maintain the conditions for the market to operate (ibid., p.272). Crucially, for the 

Ordoliberals, order was seen to be the presupposition of liberty, not, as they presumed 

Smith thought, its consequence (Tribe 1995, p.212).  In so doing the Ordoliberals are able 

to present the remedy to these problems in terms of ‘market police’: 

 
Just as a free economic system needs a market police, with strong state 
authority for its protection and maintenance – in complete contradiction to 
the views of laissez-faire liberalism – so is the same state intervention necessary 

                                                 
14  Thomas Lemke has outlined the ordoliberal idea of ‘vitalpolitik’ thus: ‘politics must adapt to the “essence 
of the human” which indicates the primacy of politics over the realm of the economic. According to 
Rüstow, vital politics is founded on the basic difference between the “good life” and material affluence; it 
understands the economic system as an integral part of a higher order that defines and limits the scope of 
economic activity. Vital politics enlists mechanisms of economic coordination and regulation to “serve life,” 
so that economic measures represent a means to an end rather than an end in itself’ (2011, p.106) Economic 
order, then, is explicitly presented as being grounded in a higher, transcendent order. 
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in other spheres of economic life – for economic as well as for non-economic 
reasons (Rüstow 1942, p.281).  

 
In setting itself up as a theory of ‘strong state and free economy’ (see Cristi 1998), and the 

explicit recognition that in order for there to be a market, there must be ‘market police’, 

Ordoliberal theory explicitly acknowledges the paradigm of government and order not 

entirely grasped and partly obscured by liberalism. The state must ‘police the system’, that is, 

secure the ground on which the free market can function. It is via the ‘medieval Christian 

notion of the order’ (Dean 2013, p.182), that is to say, order as a particular praxis of 

government, that the Ordoliberals set up their vision of society and state. The idea of an 

‘economic and governmental order, one that is not derived from the market but which 

precisely is its condition of possibility’ (ibid.) is the bedrock of their distinctive approach and 

their critique of Adam Smith. 

 

Despite the claims that it is the Wealth of Nations that is the turning point for Smith’s political 

economy – from one aligned with Polizei to one that resoundingly rejects it – even in his Lectures, 

published prior to the Wealth of Nations, there is more than a hint of antipathy towards police 

ordinances of the kind found on the Continent:  

 

we observe then, that in cities where there is most police and the greatest number 
of regulations concerning it, there is not always the greatest security. In Paris the 
regulations concerning police are so numerous as not to be comprehended in 
several volumes; in London there are only two or three simple regulations. Yet in 
Paris scarce a night passes without somebody being killed, while in London, which 
is a larger city, there are scarce three or four in a year. On this account one would 
be apt to think, that the more police there is the less security; but this is not the 
cause. (1964, p.154-155) 
 
 

Smith conjectures that the cause of crime and disorder is not, as the evidence would suggest, the 

existence of more police, but rather the increased number of people whose existence is entirely 

dependent on others – or as Smith puts it, a ‘remain of the feudal manners’ (ibid.). As we can see, 

then, Smith’s criticism of Polizeiwissenschaft regulations severs the link between order and police. 

As Caygill notes, the difference between an ‘orderly and disorderly community’ then becomes 

not the consequence or outcome of legislation and regulation but rather of the ‘structure of 

manners’ (1989, p. 92), in itself determined by the economic structure pertaining to a political 

society. As a result, Smith advocates, on the one hand, that people should be ‘independent’ and, 

on the other, the development of commercialism as potential preventative measures against 

social disorder: ‘the establishment of commerce and manufactures, which brings about this 

independencey, is the best police for preventing crimes’ (Smith 1978, p.486-487). Given these 

remarks, it would be simple to conclude that Smith breaks with previous incarnations of ideas 

around order; no longer attaching order to sovereignty and government but to wealth.   
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Yet, and what I want to pursue here, there is a tension in Smith himself on these matters which 

should not be ignored. Against Foucault, then, who argues that it is normally the providential 

aspect of the invisible hand which is stressed I would argue that it is rather the aspect of 

invisibility that is emphasised, picked up and used in the abstract as justification for many 

propositions not found in Smith himself. We see this not only in the Ordoliberal and neoliberal 

reception of his work but in characterisations of liberal theory more generally which ascribe to it 

a notion of natural order that determines the limits of politics and government – in particular the 

reduction of this political thought to laissez-faire. 

 

Adam Smith and the Order of Nature 

 

In order to reach a better understanding of the shifts that do take place in Smith’s work, it is 

crucial to take a closer look at his conception of nature. As I have argued, the idea that there is a 

natural order to things that limits government is a commonplace understanding of the epistemic 

break that Smith’s work makes with previous conceptions of government. It is this 

understanding which underpins a conception of police which sees the transformation from 

‘police-state’ to ‘the police’ as a limiting, narrowing and reduction in police activity in line with 

the broader transition to ‘limited’ government. In what follows, I challenge this by focussing on 

some key moments in Smith’s writing which will show that, contrary to this presentation, there is 

a highly complex relationship between nature, sovereignty and providence that other accounts 

have glossed over.  

 

Philosophy, for Smith, is a search for ‘order’ out of what may appear disorderly and chaotic.15 

Indeed, the ‘most desirable element in a philosophical system’ is the ability to ‘provide an 

explanation that reduces to a small number of important “principles” the various discordant 

aspects of reality’ (Vivenza 2001, p.10). In this vein, Smith writes: 

 
philosophy, by representing the invisible chains which bind together all these 
disjointed objects, endeavours to introduce order into this chaos of jarring and 
discordant appearances, to allay this tumult of the imagination, and to restore it, 
when it surveys the great revolutions of the universe, to that tone of tranquillity 
and composure, which is both most agreeable in itself, and most suitable to its 
nature (1980, p.45-46).  
 

                                                 
15 This is precisely the description, including the reference to imagination given by Foucault in The Order of Things 
about the ‘classical episteme’ which I discuss earlier in this thesis. For a detailed discussion of this, see Foucault 
(2002, p.244). 
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It is in this fascinating essay on the history of astronomy16 where Smith connects the order of 

nature with the order associated with ‘law and order’. Mankind, Smith writes, ‘in the first ages of 

society, before the establishment of law, order and security, have little curiosity to find out those 

hidden chains of events which bind together the seemingly disjointed appearances of nature’ 

(ibid., p.48). Even more drastically, he tells us that ‘the ruin of the empire of the Romans, and, 

along with it, the subversion of all law and order, which happened a few centuries afterwords, 

produced the entire neglect of that study of the connecting principles of nature, to which leisure 

and security can alone give occasion’ (ibid., p.67). Only when there is ‘law and order’ can the 

search for order in nature arise. To put in terms used in this thesis, the order of physis can only be 

rendered intelligible once the order of nomos is established. I want to suggest that the 

unidirectional relation that is normally posited, according to which it is the order of nature which 

determines the corresponding political form, is here complicated by the sense in which law and 

‘order’ must be politically established prior to any search for a ‘natural order’.  

 

For Gloria Vivenza, Smith’s appraisal of order in these early essays is indebted to a classical 

Greek notion of ‘wonder’ which incites the search for the connecting chains of nature (2001, 

p.13) – it is then up to man’s imagination to reconstruct the invisible links that bind the world 

together: 

 

This notion, which could take place only while Nature was still considered as, in 
some measure, disorderly, and inconstant in her operations, was necessarily 
renounced by those philosophers when, upon a more attentive survey, they 
discovered, or imagined they had discovered, more distinctly, the chain which 
bound all her different parts to one another. (Smith 1980a p.113) 
 

Taking aim at Aristotle, Smith charges him with being ‘excited’ by the heavens and stars and the 

order they exhibit in their ‘grandeur and constancy’ (ibid., p.116) and with consequently 

neglecting or relegating ‘the meanness of many things, the disorder and confusion of all things 

below, [which] exciting no such agreeable emotion, seemed to have no marks of being directed 

by that Supreme Understanding’ (ibid.). He credits the Stoics with a different view, for whom the 

‘whole of Nature… was equally apprehended to be animated by a Universal Deity’ (ibid.). 

According to Vivenza, Stoic thought can be apprehended throughout Smith’s writings, and 

indeed, ‘whether he believed in God or not, and in the Christian God, Smith was convinced of a 

hidden plan, an order in nature and of things, and in this sense he was closer to Stoicism that to 

the Epicurean casualism’ (2001, p.211). Where he differs from the Stoics, however, is that while 

they believe that individual self-interestedness reaps collective benefits, for them ‘the 

presupposition of the perfect rationality of the real world admitted no human intervention; while 

for Smith the harmonious development of the natural order contains a residual element, the 

                                                 
16 As Herzog notes, though it was written in 1758, Smith asked Hume to publish it in 1773 indicating that he had 
not rejected or abandoned those claims made here (2013, p.22).  
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negative side of reality, doubtless constituted by those very elements that obstruct or impede the 

natural order itself’ (ibid., p.91).  

 

What to make, then, of the claim that it is in Smith that the (Hobbesian) link between order and 

sovereignty is broken, no longer a function and consequence of sovereignty but of wealth?  Or, 

as the Ordoliberals argue, that it is in Smith and classical liberalism that order is configured as 

being the outcome of the liberty of private individuals exchanging with each other and not, as 

they would have it, its precondition? Indeed, it is now that we must turn to another shift that has 

been noted in Smith’s work that operates parallel to the shift in the conceptualisation of police 

discussed earlier in this chapter. It is the idea that from the Theory of Moral Sentiments to the Wealth 

of Nations Smith’s concept of order undergoes a radical change – from an order that is politically 

regulated to one that emerges spontaneously (Caygill 1989, p.91). If the necessity of an artificial, 

politically administered order constituted the understanding of society that the police-states 

operated under, then it is supposedly with Smith that the idea of a spontaneous, natural order 

that, crucially, coincides with the shift from Polizei to ‘the police’, emerges.  

 

The idea that Smith’s view of order moves from an artificially regulated one to a ‘naturally’ 

occurring one is unsettled by the transformations that Viner tracks from the Theory of Moral 

Sentiments to the Wealth of Nations. While in the former, natural order is conceived as 

‘harmonious’, universal and very much ‘under divine guidance’ (1927, p.206), in the latter 

this natural order shows its cracks and crevices, its imperfections and defects (ibid., p.208).17 

Viner attributes this change in perspective partly to the fact that, in the Wealth of Nations, 

Smith’s concerns were particular rather than general. The Wealth of Nations on this view was 

not a piece of literature expounding universal laws but instead a study into particular 

operations of wealth creation that are in themselves not automatically orderly. That the 

creation of wealth is not directly tied to government can go some way in explaining the 

confusion surrounding Smith’s ideas of order and the ‘system of natural liberty’. There has been 

a tendency, rather, to focus only on Smith’s rejection of ‘police’ measures at the expense of 

everything else he has to say not only in the Theory of Moral Sentiments but also in the Wealth of 

Nations itself. The point is that Smith’s notion of nature does not exclude government, or even 

governmental intervention.  

 

What I would propose in turn is that while sovereign power is configured differently – i.e. a 

sovereign is no longer in a position to act directly on his subjects – we have not yet accounted 

for government; and this, in itself, is intimately connected to the question of order. Government 

                                                 
17 As Viner notes, this means by emphasising the divine nature of order less Smith is free to ‘find defects in the 
order of nature without casting reflections on the workmanship of its author’ (1927, p.208).  
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intervention and nature are not antithetical for Smith and thus the presumption that 

‘government’ is expelled, eliminated, reduced or, indeed subsumed under law cannot be 

maintained. It is precisely the problem of government that also cannot be addressed by focussing 

solely on the criticisms made of mercantilist policy. Indeed, the Wealth of Nations should not be 

read as a tract forbidding or ruling out government intervention in general, but should be 

seen as a very specific attack on certain kinds of government intervention (Viner 1927, 

p.218). Government intervention, when for the sake of public good and general welfare, can 

be part of the ‘natural’ order of things: ‘the activities of government in the maintenance of 

justice are an essential part of the Order of Nature in its full development and […] such 

activities are not interference with the system of natural liberty’ (Viner 1976, p.22).  

 

For Smith, then, government ‘intervention’ is not presented as the opposite of natural order, 

but on the contrary, can be part of ‘natural order’, which is to say the natural order that 

occurs as a result of providence. I emphasise this point to highlight the fact that, contrary to 

arguments which position Smith’s ‘natural order’ against government ‘interference’, the two 

are actually compatible. Far from a deviation from the natural order, government 

intervention can actually constitute a part of the ‘natural order’ of things when pursued for 

the collective good. By placing the conversation about police at the level of intervention 

(Polizei) and non-intervention (the police) the question of order is conveniently sidestepped. 

The police can then be presented as breaking with older formulations which would place it as 

a central category of analysis in political philosophy, relegating the importance of the concept 

and thus obscuring its role vis à vis order.18 Following Viner, then, I analyse different points 

in Smith’s texts where he makes a case for ‘intervention’ – political action, and indeed 

sovereign power itself that challenge the easy binary between ‘nature’ and ‘government’ that 

is usually ascribed to Smith’s later work. I will here offer a detailed reading of three excerpts 

from Smith’s work, each of which may serve as an example of the more complex 

relationship between order, nature, providence, sovereignty and government at work in 

Smith’s philosophy.  

 
                                                 
18 Along the same lines but from a different angle, Werner Bonefeld’s analysis of the invisible hand attempts to 
examine the relationship between the police and market that exceeds the laissez-faire reading of Smith through 
the notion of order: ‘Order is the precondition of law. The rule of law does not apply to ‘social disorder and 
bloodshed’, and law does not enforce order. Police is responsible for the establishment of order and police is 
therefore the premise of the rule of law. Police enforces order and in this manner renders the rule of law 
effective. Further, the system of justice is dependent upon a moral code that commits individuals to the rule of 
justice, and therewith to the laws of private property. The removal of impediments to market freedom thus 
also entails the provision of morally committed participants in market freedom.’ (2014, p.170) While Bonefeld 
got very close to articulating the relationship between police and order, his account of order itself remains 
somewhat elusive. While he does recognise that police produce the grounds upon which law can operate - and 
in so doing negates the account that posit police as mere executors of the law - his account of order does not 
capture the relation between transcendence and immanence that is being forwarded in this thesis. 
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That Smith took issue with Polizeiwissenschaft is not here called into question. However, the idea 

that Smith rejected it in favour of a doctrine of natural (as opposed to artificial) order – that 

ultimately comes to succeed and take over the ‘police-state’ is challenged.19 In discussing the 

doctrines of the police-state Smith is clear that the love of order, of the ‘beauty’ of order, and 

indeed the perfectibility of police ‘pleases us’ (2002, p.216). Smith appreciates that the police-

state idealised vision of society which legislates the happiness of its citizens is driven by the love 

of order which is ‘beautiful’. Thus, in and of itself we do not find here the rejection of 

Polizeiwissenschaft in favour of natural order: order is indeed produced by the ‘perfection of police’. 

That we regard order as beautiful is crucial for it attests to the fact that the operation of 

providence operates ambiguously. As Craig Smith has argued, the beauty of order is, for Smith, a 

‘sentimental reaction that links the ideas of utility and beauty’ (2006, p.19). Indeed, the social 

utility of this love of order and its pleasing beauty suggests that this political form is not contrary 

to nature as such – rather it arouses the human regard for the beauty of order to such an extent 

that it becomes dangerous: 

 

From a certain spirit of system, however, from a certain love of art and 
contrivance, we sometimes seem to value the means more than the end, and be 
eager to promote the happiness of our fellow-creatures, rather from a view to 
perfect and improve a certain beautiful and orderly system, than from any 
immediate sense or feeling of what they either suffer or enjoy (Smith 2002, p.216). 

 

The desire to perfect the orderly system becomes so great that it can overshadow the end to 

which it is supposed to serve: that of happiness. Yet, and what is crucial here, it is not that order 

cannot be produced by police, nor is the order that results from police necessarily ‘unnatural’ in 

the sense that it satisfies the quest for a pleasing, beautiful order that drives society and 

philosophy forward. Indeed, as Macfie has noted, ‘God’s purposes are positively achieved and 

unfolded indirectly through men’s activities springing from all the “propensities” divinely 

“implanted” in them’ (1971, p.597). Where this can go wrong, is when legislators take this too far 

and elevate reason over the ‘immediate’ senses, pursuing their love of order over and above the 

happiness of the people:  

 

The man of system, on the contrary, is apt to be very wise in his own conceit; and 
is often so enamoured with the supposed beauty of his own ideal plan of 
government, that he cannot suffer the smallest deviation from any part of it… He 
seems to imagine that he can arrange the different members of a great society with 
as much ease as the hand arranges the different pieces upon a chess-board. He 
does not consider that the pieces upon the chess-board have no other principle of 
motion besides that which the hand impresses upon them; but that, in the great 
chess-board of human society, every single piece has a principle of motion of its 

                                                 
19 In this, I follow Tribe who writes that ‘while there is a rough correspondence between the rates at which Smithian 
ideas became popular and the older doctrines declined, it is dangerous to suppose that this coincidence indicates that 
the demise of the one is entirely the result of the rise of the other’ (1995, p.25). 
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own, altogether different from that which the legislature might chuse to impress 
upon it. If those two principles coincide and act in the same direction, the game of 
human society will go on easily and harmoniously, and is very likely to be happy 
and successful. If they are opposite or different, the game will go on miserably, 
and the society must be at all times in the highest degree of disorder (2002, p.275).  
 

That the police-state does not inevitably end in disorder but only if the desires of the legislators 

and the citizens fail to coincide is made clear. Smith here takes issue with the imposition of order, a 

forcible conformity made between universal and particular. This danger, however is not unique 

to the police-state, and it is this that leads me to the third feature of Smith’s thought that 

unsettles its commonplace reading. This point revolves around the critique, developed in the 

Wealth of Nations, of physiocracy – for it is they who most clearly articulate a providential order 

that must be followed and adhered to at all times. 20  While Smith has been mistaken for a 

physiocrat21 there is ample evidence of his criticisms of them, and indeed it is through these 

critiques that we can better understand Smith’s conception of ‘natural order’:  

 
Some speculative physicians seem to have imagined that the health of the human 
body could be preserved only by a certain precise regimen of diet and exercise, of 
which every, the smallest, violation necessarily occasioned some degree of disease 
or disorder proportional to the degree of the violation. Experience, however, 
would seem to show that the human body frequently preserves... the most perfect 
state of health under a vast variety of different regimens... Mr. Quesnai, who was 
himself a physician, and a very speculative physician, seems to have entertained a 
notion of the same kind concerning the political body, and to have imagined that 
it would thrive and prosper only under a certain precise regimen, the exact 
regimen of perfect liberty and perfect justice [...] If a nation could not prosper 
without the enjoyment of perfect liberty and perfect justice, there is not in the 
world a nation which could have ever prospered. In the political body, however, 
the wisdom of nature has fortunately made ample provision for remedying many 
bad effects as it has done in the natural body, for remedying those of sloth and 
intemperance. (Smith 1976, p.673- 674) 

 
When one examines Smith’s rejection of physiocratic doctrine, we can see that he is explicitly 

arguing against the idea that this idea of the ‘natural order’ should be transferred to the political.22 

The idea that the ‘natural order’ should determine what form the political results in the above 

problem for Smith. If, as Smith believes, there is ‘no necessary connection of the progress of a 

nation to a particular political form’ (Tribe 2015, p.57), then the idea that for Smith is an 

underlying metaphysic of (natural) order determines the political form societies take cannot be so 

readily maintained. In reality, wealth can be created and society prosper under a variety of 

political regimes, and thus there is no direct causal relationship between the order of physis and 

                                                 
20 To take one, highly illustrative example of physiocratic doctrine: the whole magic of a well-ordered society is that 
each man works for others, while believing that he is working for himself. This magic, the general character and 
effects of which are revealed by the subject we are studying, shows us that the Supreme Being bestowed upon us as 
a father the principles of economic harmony, when he condescended to announce and prescribe them to us, as God, 
in the form of religious laws (Mirabeau in Meek 1963, p.70). 
21 See Tribe (1995, p.26) 
22 As Agamben notes ‘the “economic science” of the Physiocrats is nothing but the “application” and transposition 
of the natural order into the “government of societies”; but the physis in question is that which results from the 
paradigm of the divine government of the world, that is, from the ensemble of relations that exists between general 
laws and particular cases’ (2011, p.282). 
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nomos that is usually posited – i.e. that the order of physis determines or limits the forms and actions 

governments take. This is why I argue Smith’s criticism of the police-state and of physiocracy are 

articulated in a similar manner – that those in charge would presume the perfectibility of their 

system, which fundamentally cannot tolerate any deviation from its prescribed order. What this 

does not indicate, then, is that Smith is advocating a total system of liberty and order into which 

the state should not intervene lest it result in disorder. Thus, taking these excerpts into account 

we cannot conclude that Smith is generally defending some sort of ‘natural order’ into which the 

state cannot intervene lest he be reduced to a physiocrat himself, something that cannot be 

maintained given his criticisms in the Wealth of Nations. Something far more complex is at work in 

Smith’s rendering of order and its relationship to sovereignty and government. In order to 

illustrate this further however, a closer look at how Smith configures the power of the sovereign 

in the Wealth of Nations is necessary. For it is in the Wealth of Nations, that we supposedly find the 

apex of a natural order, no longer the consequence or function of sovereign power. Smith 

outlines the duties of the sovereign in the Wealth of Nations as follows: 

 

first, the duty of protecting the society from the violence and invasion of 
other independent societies; secondly, the duty of protecting, as far as 
possible, every member of the society from the injustice or oppression of 
every other member of it, or the duty of establishing an exact administration 
of justice, and thirdly, the duty of erecting and maintaining certain publick 
works and certain publick institutions, which it can never be for the interest of 
any individual, or small number of individuals, to erect and maintain (1976, p. 
687-8). 

 
However, though the sovereign is ‘discharged from a duty’ in trying to convert individual 

actions into a common benefit, Smith allows for the fact that it is sometimes necessary to 

restrict the ‘unlimited freedom of exportation’ (1976, p.539) and indeed, Smith claims that  

 
to hinder, besides, the farmer from sending his goods at all times to the best 
market, is evidently to sacrifice the ordinary laws of justice to an idea of 
publick utility, to a sort of reasons of state; an act of legislative authority which 
ought to be exercised only, which can be pardoned only in cases of the most 
urgent necessity (ibid.).  

 

If one focuses on the rejection of hindrances, we will be left with the impression that Smith 

is simply defending a sort of laissez-faire doctrine. However, if we bring to the fore the latter 

part of the quote, a very different picture emerges. Indeed, and what I would like to 

emphasise here is that Smith allows for government intervention in the market in times of 

‘urgent necessity’ – that reason of state and concern for public welfare will sometimes 

outweigh the demands of a free market. Not only does Smith here allow for intervention 

(not in general but in the market specifically) but he has also constructed a position – the 

emergency – in which considerations of public need and welfare outweigh all other 
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considerations, and where only the sovereign is in a position to judge. Indeed, the sovereign 

is still the only one in a position to decide when and under which conditions a threat or an 

emergency has occurred, and thus Foucault’s thesis that the economy can and must be 

obscure to the sovereign, who should not try to direct it in favour of collective benefit, 

needs to be supplemented with a significant caveat: except in an emergency. The limitations of 

government power only make sense, then, in a context of normalcy, and whether or not a 

state of normalcy exists can only be judged by the sovereign.23 All of this is not to say that 

Smith’s thought contains no novel aspects regarding sovereign intervention and regulation. It is 

to say, however, that those that would highlight a non-interventionist theory on the grounds of 

natural order are missing some key elements that are crucial for any understanding of order and 

police power. In particular, the notion that sovereign power is disqualified from intervening or 

judging economic processes becomes problematic once we take into account Smith’s rendering 

of the problem of the emergency. The sovereign in this instance is in a position to judge and this 

judgement is metaphysically prior to the processes of wealth creation that pertain under 

conditions of normalcy. 
 

That the sovereign is in a position to decide whether or not intervention into the market is 

desirable or necessary in the face of an emergency points to a complex relationship between the 

transcendent (sovereign) and immanent (government) that can only be articulated with 

reference to the notion of providence. In short, we are now in a position to see that there is not 

a straightforward theory of natural order operating in Smith, but rather the concept of order 

itself, as we will see, cuts across the two registers – of both transcendent and immanent, natural 

and artificial.  

 

The Invisible Hand: Order and Providence 

 

It has been my contention that the idea that it is the invisible hand which pushes aside 

transcendent sovereignty by ensuring order occurs immanently and naturally has been the 

cornerstone of narratives which seek to pit an archaic Polizei against the modern police. This 

narrative is illustrated by Colin Gordon when he writes: 

 

political economy and Smith’s conception of an ‘invisible hand’ characterize the 
private determination of individual interests and their effective harmonization 
within society as proceeding in a modality entirely different from the universality 
and transcendence ascribed to the principles of law and juridical sovereignty, 
working instead, Foucault suggests, through a ‘dialectic of spontaneous 
multiplication’ which unfolds in a condition of radical immanence, of inextricable 

                                                 
23 Young goes even further than this and claims that ‘Smith outlined a fairly extensive role for the government 
which arose out of market failure, and there is some evidence to suggest that he would condone government 
interference on the market on the grounds of equity’ (2002, p.25).  
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circumstance and accident, incapable in principle of becoming accessible to the 
totalizing scrutiny of subject or sovereign (1991, p.21) 

 

Yet the clear-cut relationship between the invisible hand and immanence that is posited here 

does not hold up when Smith’s use of the concept of the invisible hand is scrutinised in more 

detail. Indeed, Smith’s first mention of the invisible hand is not in the oft-cited Wealth of Nations, 

nor even in the Theory of Moral Sentiments where it makes another appearance. It is, rather, in his 

History of Astronomy where he refers to the ‘invisible hand of Jupiter’ (1980, p.49). Curiously, 

following Macfie, its meaning is almost the precise opposite of that which we find in the other 

two texts: ‘the regular “orderly course of things” by which “fire burns and water refreshes” is 

capriciously stopped, thwarted and disturbed so as to satisfy the God’s “favour” or “anger.” In 

the two books, on the contrary, the Deity acts to preserve and develop the purposes of “Nature” 

when they are disturbed by men’ (Macfie 1971, p.595).24 If the invisible hand first thwarts order 

for Smith but later comes to stand in for order itself, the idea that there is a ‘natural’ course to 

things that should not be disturbed is complicated by the presence of providence. Indeed, as we 

have seen, there are two sides to the invisible hand: invisibility and providence. While the 

history of political thought would seem to emphasise the invisibility aspect (as I discussed 

with regard to Foucault and the Ordoliberals) we would do well not to neglect the other side 

of this coin – the providential touch.  

 

For Macfie, in both the Theory of Moral Sentiments and the Wealth of Nations the invisible hand 

intervenes “to advance the interest of society” when it is threatened or injured by the 

intentions of individuals motivated by their own very narrow aims in satisfying their own 

“self-love”’ (1971, p.596). What I want to emphasise here is that it is because order can 

never be entirely immanent that the invisible hand is necessary at all. That the spontaneous 

interplay between individuals can be thwarted, not only by governments but by the interplay 

of individuals itself shows that Smith’s providentialism should not be seen as reducible to a 

‘natural’ order devoid of intervention. Indeed, in this regard order is not attached to wealth 

as such but to providence. Rather than set these two differing conceptions of the invisible 

hand against one another, however, it is possible, against the background of the discussion 

of order and providence presented in the introduction to this thesis, to articulate the two 

readings into a wider frame of government. What is at stake for my argument in this 

discussion is not the idea that these readings entirely neglect the polarity of the invisible 

hand, its dual nature with regard to invisibility and providence: rather, what I want to 

suggest is that neither reading fully appreciates the notion of order operating in Smith. That 

is to say, the notion of order as in itself a relation between transcendence and immanence; a 

                                                 
24 While there is some debate around the meaning behind the metaphor of the invisible hand as Vivenza has 
shown, the invisible hand is almost unavoidably ‘teleological if not theological’ (2005, p.52). 
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notion that requires us to think the invisible hand as reproducing this split, whilst 

simultaneously trying to overcome it.  

 

As will be recalled I discussed, in the introduction, Agamben’s positioning of sovereignty 

and government as co-constitutive forming what he calls a ‘governmental machine’. 

Agamben traces this relationship from Aristotelian oikonomia which is taken up by, and 

transposed into the providential apparatus by the Church Fathers. Providence becomes the 

answer to the problem of a split – metaphysical, theological and political, between ontology 

and praxis – between a being and a doing that must, for power to be operative, be held 

together in the form of a relation. Thus, the scission between God’s being and God’s action 

in the world comes to be resolved through providence which is how the world is governed 

and ordered without God attending to or governing things directly in their particularity. It is 

this, Agamben argues, that is crucial for understanding the machinations of the 

governmental machine. Indeed, we cannot understand how sovereignty and government 

(and, as I argue, police) were theorised by the moderns without investigating how 

providence functioned as the connecting link between the two.  

 

From the perspective generated by Agamben’s work, we can then see that there is indeed an 

immanent order for Smith: however, its realisation necessitates a relation to a transcendent 

order; or, put slightly differently, the immanent order of the market is the content of, and 

presupposes a wider, transcendent order for its actualization. As Agamben writes: 

 
Didier Deleule has shown that, in modern thought, from Hume to Adam 
Smith, a concept arises that, in perfect analogy with the theory of providence, 
breaks with the primacy of final causes and replaces them with an order 
produced by the contingent game of immanent effects. The order of the world 
does not refer back to an initial plan, but results from the continuous series of 
the proximate causes; therefore, it works not like a brain, but like a womb 
(Deleule, pp.259-267). As a matter of fact, in spite of the idea of a divine 
ordinatio, the twofold structure of the providential order can be perfectly 
reconciled with the contingency of second causes and their effects. The 
government of the world does not result from the imposition of a general and 
indefectible law, but from the correlation between the general law and the 
contingent level of the second causes (2011, p.122-123). 
 

We saw earlier in the chapter that Smith rejects the imposition of a ‘general and indefectible 

law’. What Agamben gestures towards here, however, is that we shouldn’t read the ‘womb’ 

and the ‘brain’ as two antithetical notions, but rather both are articulated together into a 

‘bipolar machine’ which functions ‘precisely by correlating a transcendent principle with an 

immanent order’ (2011, p.284). I will return to the implications of this in the final chapter. 

However, for now it should be noted that what Smith may have bequeathed to modern political 

thought in the form of the ‘invisible hand’ and rejection of Polizei is significant not because of 
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the limitations it places on sovereignty and government, but for the relation he posits between 

them. Just because an immanent order of contingent secondary causes may be dominant in 

Smith, this does not, as some have tried to claim, mean that the transcendent pole of 

sovereignty disappears or is rendered inoperative with regards to order. Far from it, the 

theological-metaphysical machine is here fully and decisively functional through the correlation 

of general laws and contingent secondary causes that Smith articulates in terms of providence 

and the invisible hand.  

 

What I have argued is that through Smith’s comments on order, sovereignty and the invisible 

hand, a different picture emerges than the one commonly presented. If Smith is normally seen 

as propounding a doctrine of laissez-faire and limited government predicated on an idea of 

‘natural order’ I have shown that Smith’s conception of order is far more complex than this 

narrative allows for. Indeed, Smith does not abandon the idea that order is the outcome of an 

antecedent point (the Deity) that is actively structuring the world. Thus, while the Foucauldian 

view would take Smith as undermining the doctrines of absolutism and Polizeiwissenschaft and the 

concomitant prescriptive order in favour of a natural order, this move is not quite as 

straightforward as it seems. Indeed, what I am here suggesting is that separating the categories 

of ‘natural’ and ‘artificial’ becomes increasingly problematic when applied to order itself. The 

correlative shift I identified at the beginning of the chapter between Polizei and ‘the police’, with 

the former being a capacious category designating government and the latter a limited 

institution charged with enforcing law, can also be challenged once we take this into account. 

Even once the order of secondary immanent causes and effects is pushed to the fore under the 

pressures of liberalism this does not entail that either sovereignty or police disappears. Indeed, it 

is now that police power becomes dislocated from sovereignty but this does not, as I will go on 

to show, entail its restriction or limitation. Smith was aware as I and others (Vivenza 2001, 

Macfie 1971) have shown, of the dangers of the machinations of civil society. This necessitated 

not only a theory of providence, but of sovereignty.  

 

What Smith thus lays the groundwork for is a different configuration of transcendent and 

immanent – one that does not see a transcendent sovereign acting directly on its subjects in the 

name of good order as we saw in the beginning with Polizei. What we begin to see in Smith, 

then is a pushing to the fore of immanence – but one that does not function without a 

relationship to transcendent sovereignty. We saw this in Smith’s acknowledgement that a) 

‘intervention’ by government is not contrary to the order of nature, and b) that in cases of 

emergency ‘reasons of state’ are paramount and individual liberty may be sacrificed in the name 

of public utility. ‘Order’ in this sense is not straightforwardly natural but expresses a complex 
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interrelation between transcendence and immanence. However, what does come to the fore in 

Smith (that is absent in, for example, Hobbes) is that the immanent order produces its own 

grounds, that is, it is not merely the expression or application of a divine or sovereign plan. In 

this way, Smith prepares the terrain for what I will analyse in the second section of this thesis – 

an ‘anarchic’ police power, neither the execution of law, nor the implementation of a sovereign 

will. 
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Law, Sovereignty and the Exception: Benjamin and Modern Police 
 

In thinking through the relation of law and police, one is commonly confronted with the idea 

that police are the enforcement or embodiment of law. Liberal jurisprudence has conceived them 

as a functional institution tasked with detecting and punishing any infraction of the law. This 

presumes a temporal dynamic where law comes first and then the institution of the police 

enforces this already existing law. I claim, however, that this common perception of the police 

fails to capture the nature of law, the character of the police or the connection between the two.  

It therefore actively misconstrues the complex and overlapping relations between law, violence 

and the police. 

 

In the previous chapter I indicated that arguments which see police power as subsumed under 

law with the advent of the liberal state were insufficient to explain police power. If liberal 

treatments of police tend to see police power as enforcing or upholding the law there are also 

critical studies of police which also fail to grasp the locus of police power. As I discussed in 

relation to Foucault, there is a process in which sovereign power is seen as transformed (from 

sovereign power to biopolitics) or subsumed into something other – and police becomes either a 

limited institution enforcing the law, or a catch-all concept pertaining to the regulation of society 

which takes many forms.  These views fail to grasp the relationship of police to order, itself 

based on the relationship between universal and particular – the philosophical bedrock upon 

which police has been thought.  

 

What, then, is the character of police power in modernity – after the decline of the ‘police-state’? 

What happens to sovereign power once it is no longer in a position to act immediately and 

directly on its subjects as was the case under absolutism? How are we to understand arguments 

that transform the ‘rule of police’ into the ‘rule of law’ in modern states?1 And what relationship 

do the police have to law and its application? To answer these questions, I turn to a different 

constellation of thinkers whose thought on police, I argue, enable us to grasp the nature of police 

power in modernity and its relationship to order: Carl Schmitt and Walter Benjamin. It is in their 

writings that the ambiguous transformations of sovereign power in modernity are illuminated. 

This prepares the theoretical terrain for a different understanding of police power – one that 

treats it neither as merely enforcing the law nor as a synonym of social control. Rather, police 

power travels along the same vectors as sovereign power, yet acts in dislocation from it. Indeed, 

                                                 
1 Neocleous cites the German liberal Eduard Lasker as an archetype of this line of thought: ‘rule of law and rule of 
police are two different ways to which history points, two methods of development between which peoples must 
choose and have chosen… The true man is the independent citizen. Every citizen should and must be independent, 
for each has to see to his own welfare. He has no other claim on the state than protection from injurious force’ 
(2000, p.29). 
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through a consideration of the exception we can begin to see police power as a groundless force-

of-law, one which suspends the law whilst claiming to apply it. 

 

Before turning to Benjamin, I will briefly outline Schmitt’s conceptualisation of sovereignty and 

the exception. Schmitt’s theorisation of the exception is useful for thinking through police 

power. However, his diagnosis of modern sovereignty, which he aligns with the increasing 

excision of transcendence falls short precisely because he does not consider the figure of police. 

Benjamin, on the other hand, does consider the police but leaves open the question of how 

police relate to sovereign power.  Bringing together Benjamin’s critique of Schmitt’s notion of 

sovereignty in the Origin of German Tragic Drama with his comments on police power in the 

Critique of Violence, I attend to the particular character of modern police power and its relationship 

to sovereignty and law. This prepares the groundwork for properly analysing modern police 

power, neither as an execution of a sovereign will, nor as the implementation of law, but as a 

force-of-law or a being-in-force without law. 

 

Schmitt’s Sovereign 

 

For Schmitt, political concepts are analogically structured by, and are secularised forms of, 

theological concepts: 

  

all significant concepts of the modern theory of the state are secularized 
theological concepts – in which they were transferred from theology to the theory 
of the state, whereby for example, the omnipotent God became the omnipotent 
lawgiver – but also because of their systematic structure, the recognition of which 
is necessary for a sociological consideration of these concepts. The exception in 
jurisprudence is analogous to the miracle in theology. Only by being aware of this 
analogy can we appreciate the manner in which the philosophical ideas of the state 
developed in the last centuries (2005, p.36). 

 

Schmitt sees sovereignty as structurally identical to a theological notion of God as author and 

creator.2 Indeed, he identifies a ‘continuous thread’ that ‘runs through the metaphysical, political 

and sociological conceptions that postulate the sovereign as a personal unity and primeval 

creator’ (Ibid., p.47). Schmitt does not merely propose that political concepts are analogous to 

theological concepts; rather, there exists a structural identity between them that goes beyond 

mere analogy.3 Schmitt attempts to prove that political concepts have a corresponding ‘real’ and 

                                                 
2 Benjamin echoes this sentiment in the Origin of German Tragic Drama when he writes that ‘the attempt to find the 
origin of kingship in the state of creation is even encountered in legal theory’ (1977, p.85). 
3 Schmitt refers frequently to a methodological approach that he has constructed - a ‘sociology of concepts’ which is 
‘concerned with establishing proof of two spiritual but at the same time substantial identities. It is thus not a 
sociology of the concept of sovereignty when, for example, the monarchy of the seventeenth century is 
characterized as the real that is “mirrored” in the Cartesian concept of God. But it is a sociology of the concept of 
sovereignty when the historical-political status of the monarchy of that epoch is shown to correspond to the general 
state of consciousness that was characteristic of Western Europeans at the time, and when the juristic construction 
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metaphysical form. Thus, for Schmitt, every epoch has its own conception of sovereignty that 

corresponds to a ‘metaphysical image’ (ibid., p.46).4 As discussed previously, Schmitt identifies 

Hobbes as a key figure for this political theology. 5  For Schmitt, the modern concept of 

sovereignty emerged from a need to produce order in the absence of a ‘metaphysical image’ of a 

natural order produced by an interventionist deity. No longer was political philosophy the 

contemplative exercise of observing a predictable, rhythmic, cosmic order; it was now faced with 

the exigency of upheaval, civil war, and the demand to produce order out of chaos. 

 

Schmitt answers the question of who produces order in the absence of God with the twin 

cardinal concepts of the exception and the decision. Schmitt’s famous dictum ‘sovereign is he 

who decides on the exception’ (2005, p.5) conjoins the two terms into a singular substance, 

sovereignty.  The phrase implies two moments in the sovereign decision: a) to decide and declare 

an exception exists, and b) to decide what is to be done in the face of said exception.  Indeed, the 

problem of the ‘decision’, and, relatedly, who decides only becomes salient once order is no 

longer conceived of as natural or predictable. Here, the question of contingency is inscribed into 

the very concept of sovereignty through the thought of the exception. The exception (arising 

from contingent conditions itself) necessitates a decision that cannot be given in advance, or, in 

other words, a decision that is groundless: ‘looked at normatively’ Schmitt writes, ‘the decision 

emanates from nothingness’ (2005, p.31).  

 

Occurring ex nihilo, the Schmittian exception cannot be decided upon in advance, nor can its 

constitutive content be identified before the fact.6 Indeed, the actions necessary to eliminate the 

threat cannot be foretold and therefore the legal order absolutely cannot account for the 

exception. The decision that an exception exists cannot be derived from a norm, and so cannot 

be ‘codified in the existing legal order’ (Schmitt 2005, p.6). Schmitt characterizes the exception as 

‘a case of extreme peril, a danger to the existence of the state or the like’ (ibid.). Yet, and Schmitt 

is emphatic on this point, it is not the case that any emergency constitutes an exception; rather, 

the exception ‘is to be understood to refer to a general concept in the theory of the state’ (ibid., 

p.5). The decision is a pure originary act, not mediated by any legal norm. If the exception is the 

                                                                                                                                                        
of the historical-political reality can find a concept whose structure is in accord with the structure of metaphysical 
concepts’ (2005, p.45). 
4 Schmitt’s idea of secularisation differs from those he was in conversation with in Germany – Hans Blumenberg 
and Karl Löwith. Blumenberg sought to show that modernity was not the outcome of a secularisation process 
against figures such as Löwith and Weber who tried to show the opposite. As Beatrice Hannsen writes ‘the precise 
connotations of the term secularization are as varied as the history of its usage in theology, philosophy and 
historiography, so that, as Hans Blumenberg has maintained, the term cannot purely be reduced to a common 
denominator - for example, the excision of transcendence’ (2000, p.54). However, this latter notion is precisely the 
way in which Schmitt characterises the modern liberal state. 
5 As Schmitt writes: ‘The classical representative of this decisionist type is Thomas Hobbes’ (Schmitt 2005, p.33). 
6 In Schmitt’s own words: ‘the precise details of an emergency cannot be anticipated, nor can one spell out what may 
take place in such a case, especially when it is truly a matter of an extreme emergency and of how it is to be 
eliminated’ (Schmitt 2005, p.6). 
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product of a decision by an unmediated sovereign will, it gives sovereignty life by providing 

closure against a chaotic, irrational outside and making distinct an orderly inside. 

 

In order to grasp exactly what Schmitt means by the exception and order he is worth quoting at 

length: 

such a jurisprudence confronts the extreme case disconcertedly, for not every 
extraordinary measure, not every police emergency measure or emergency decree 
is necessarily an exception. What characterizes an exception is principally 
unlimited authority, which means the suspension of the entire existing order. In 
such a situation it is clear that the state remains, whereas law recedes. Because the 
exception is different from anarchy and chaos, order in the juristic sense still 
prevails even if it is not of the ordinary kind (ibid., p.12). 

  

For Schmitt the exception necessarily entails the suspension of the entire legal order. This feature 

distinguishes it from a ‘police emergency’. The exception cannot exist in part but must constitute 

a whole, suspending a totality of legal relations and replacing them with the force of law. 7 

Schmitt, however, emphasizes that the exception is not simply chaos and that order ‘in the 

juristic sense’ remains even if this ‘order’ is different than the one that normally prevails. Under 

the state of exception, while the order that prevails may count as ‘juristic’, it is manifestly distinct 

from law: law has retreated, yet (extraordinary) order reigns. We thus find in Political Theology a 

tripartite distinction between juristic chaos or anarchy (2005, p.14), the exception or 

extraordinary order (ibid., p.12), and the legal system that exists in a ‘normal situation’ (ibid., 

p.13). Order is thus not reducible to legality given that it exists in the exception as well.  Schmitt 

therefore claims that the exception is distinct from anarchy, and in so doing annexes anomic 

violence to the law through the exception.8  

 

By placing what cannot be deduced from legal norms simultaneously at the centre and at the 

most extreme point of his theory of sovereignty, Schmitt’s political topology renders the normal 

situation marginal in any contemplation of the state: ‘the rule proves nothing; the exception 

proves everything: it confirms not only the rule, but also its existence, which derives only from 

the exception’ (2005, p.15).9 If sovereignty is a secular substitute for God in the world, then the 

exception is the manner in which the sovereign manifestly intervenes in that world, just as God 

intervened through miracles (Schmitt 2005, p.36). Schmitt laments and attempts to reinvigorate 

the loss of this intervention via miracle, or in political terms, the sovereign’s intervention into the 

                                                 
7 I will discuss this further in the second part of this chapter. 
8 As I discussed in relation to Schmitt’s reading of Hobbes, in order for sovereignty to function, the oppositional 
relation between anarchy and order must be operative. However, I will show in the following chapter how they 
implicate one another and are in fact indifferent. 
9 This is not necessarily new or original to Schmitt – though he does have a particular way of characterizing it. As I 
discussed earlier with reference to Hegel and Marx, for Hegel it is only in times of exigency that sovereignty attains 
actuality- that the ‘many powers of the state fuses into the concept of sovereignty’ (Hegel 2008, p.266). It is only at 
this point that ‘ideality attains actuality’ (ibid.). For Marx this means that sovereignty means nothing other than the 
decision of a singular will (1992, p.81).  It is this fusion of the many into the one – the absolute and irreducible point 
that cannot be derived that Schmitt seeks to recapture out of what he perceives as its demise under liberalism.  
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‘normal’ legal situation via the exception. We thus come back to the idea, that I challenged in 

reference to Smith, that the pivot on which sovereignty turns is intervention. Without 

intervention, sovereign power remains invisible and thus devoid of real power. Schmitt reads 

liberalism and legal positivism as disavowing this form of intervention.10 He rails against ‘the idea 

of the modern constitutional state triumphed together with deism, a theology and metaphysics 

that banished the miracle from the world’ (2005, p.36). For Schmitt, liberalism’s ascent means 

increasingly that the transcendent pole of sovereignty is pushed aside in favour of immanence.  

 

Schmitt charges liberalism with an ‘offensive thrust against feudalism, reaction and the police 

state’ which was ‘judged essentially peaceful, in contrast to warlike force and repression’ (2007, 

p.75). The Concept of the Political thus (and in slight contradistinction to Political Theology) seems to 

reiterate a common trope I identified in the previous chapter, whereby Schmitt casts political 

economy and liberalism as the negation of the police-state: a peaceful, self-regulating order that 

overcomes absolutism’s violently interventionist order. Together with his comments on the 

excision of the exception, Schmitt presents a highly interventionist ‘police-state’ increasingly 

replaced by a highly technocratic non-interventionist (non-police) state. He goes on to describe a 

historical development towards the ‘total state’ where there was a trend toward the ‘democratic 

identity of state and society’ which ‘[put] an end to the principle that an apolitical economy is 

independent of the state and that the state is apart from the economy’ (2007, p.25). The idea that 

the state (or sovereign) could then ‘intervene’ thus becomes absurd under these conditions. This 

is the reason, for Schmitt, that as liberalism and positive jurisprudence advance, the transcendent 

is increasingly made immanent because state and society become increasingly indistinguishable. 

Moreover, 

 

conceptions of transcendence will no longer be credible to most educated people, 
who will settle for either a more or less clear immanence-pantheism or a positive 
indifference toward any metaphysics. Insofar as it retains the concept of God, the 
immanence philosophy which found its greatest systematic architect in Hegel, 
draws God into the world and permits law and the state to emanate from the 
immanence of the objective (2005, p.50).  

 

Yet there is a tension in Schmitt’s work on this point. He charges positive jurisprudence with 

disavowing state intervention whilst simultaneously relying on state intervention for its very 

functioning; ‘the state’ Schmitt writes, ‘intervenes everywhere’ (2005, p.38). It is thus not simply 

the case that liberalism or positive jurisprudence expels the state and banishes intervention, 

                                                 
10 One of the main recipients of Schmitt’s attack on legal positivism is legal theorist Hans Kelsen, for whom the 
state was a hypostatization of the legal system. This, in Schmitt’s view ignores the central questions of how and who 
realizes the law. For the legal positivists, there is a guiding assumption that a legal order already exists and all that is 
left is to aggregate individual interests – and in this sense: ‘the state is confined exclusively to producing law. But this 
does not mean that it produces the content of law. It does nothing but ascertain the legal value of interests as it 
springs from the people’s feeling or sense of right’ (Schmitt 2005, p.23).  
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rather, it disguises or disavows that which it still ultimately rests on: the decision. In Schmitt’s 

own words: 

 

But sovereignty (and thus the state itself) resides in deciding this controversy, that 
is, in determining definitively what constitutes public order and security, in 
determining when they are disturbed, and so on...After all, every legal order is 
based on a decision, and also the concept of the legal order, which is applied as 
something self-evident, contains within it the contrast of the two distinct elements 
of the juristic - norm and decision. Like every other order, the legal order rests on a 
decision and not on a norm’ (emphasis added, Schmitt 2005, p.9-10).11  

 

Given that there is ‘no norm that applies to chaos’ the decision on whether a ‘normal’ situation 

obtains is prior to the law. The decision, however, affects and modifies the legal order. Every 

decision, Schmitt writes, necessarily contains a ‘constitutive element’ (2005, p.26). This 

constitutive element gives the law its form and makes it more akin to a living thing than a 

mechanically-applied static element. The problem of the decision arises, in Schmitt’s terms, 

because the law cannot translate itself into reality and a gap opens between law and its 

application: ‘because the legal idea cannot realize itself, it needs a particular organization and 

form before it can be translated into reality’ (ibid., p.28). Schmitt argues that legal positivism 

simply cannot account for this problem. The idea of the rule of law contains a transcendental 

deficiency – it has no concept of the specificity of legal form. There is, then, no concept of law 

or the state as an evolving thing that changes with each decision, and with this comes a gradual 

‘technologization’ that reduces the state to a ‘machine’ (Schmitt 1996, p.42). Indeed, it is this, 

Schmitt argues that constitutes a ‘negation of state and the political, its neutralizations, 

depoliticalizations… are polemically directed against a specific state and its political power’ In so 

doing, liberalism, he goes on, ‘has attempted only to tie the political to the ethical and subjugate 

it to economics’ (2007, p.61). 

 

Schmitt thus touches on an ambiguity at the heart of liberalism and legal positivism: its self-

presentation of the state as value-neutral and resting on an autopoietic system of law is deceptive. 

However, Schmitt misses how and why this is the case: simply charting a process of 

technologization increasingly governed by immanence says little about the character of sovereign 

power in modernity, or indeed the increasingly complex relation between transcendence and 

immanence. As an engagement with Benjamin will show, the changing character of sovereign 

power in modernity cannot be reduced neither to the simple proposition that transcendence is 

disavowed while still being secretly operative under the liberal state, nor that transcendence has 

been simply excised.  The transcendent is rather emptied and this, Benjamin argues, endows 

modern sovereign power with catastrophic force.  

                                                 
11 Schmitt thus appears to vacillate between a discussion of the legal order and order in a metaphysical sense, though 
he does not make this explicit or explain how the two relate to each other in any substantial way. 
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The Transcendent made Immanent: Benjamin’s response 

 

That Walter Benjamin’s Origin of German Tragic Drama was in part written as a response to 

Schmitt’s Political Theology is now well known.12 Moreover, as Agamben has tried to reconstruct, 

there appears to be an ‘exoteric dossier’ in the form of a debate between them that ‘took place in 

various forms and at differing levels of intensity between 1925 and 1956’ (2005, p.52). What is 

important here, however, is that the question of sovereignty forms the crux of this debate, and 

the way in which they conceive it in modernity following a process of secularisation. 13  As 

Beatrice Hannsen argues Benjamin’s analysis of the German Trauerspiel and the baroque era can 

be read ‘predominantly as a study on the literary, aesthetic and philosophical foundations of the 

modern era’ (2000, p.50).It must be noted, however, that while Benjamin and Schmitt both agree 

in different ways that the concepts of modernity result from secularisation, they have very 

different notions of secularisation. For Benjamin, secularisation entails a transformation of the 

way in which space and time are conceived, and, in particular, a foregrounding of space over 

time.14 

 

Benjamin argues that the baroque period saw a radical transformation in the conceptualization of 

time. Previously thought of as linear, developmental and ultimately progressing towards an 

eschatological climax, time loses this sense of religious fulfilment and redemption (1977, p.79). A 

preoccupation with space then filled the void, and ‘history merges into the setting’ (ibid., p.92). 

What is the consequence of this shift for the conception of sovereignty? While both Benjamin 

and Schmitt identify political-theological upheavals that result in a loss of transcendence, they 

disagree on when they took place. For Schmitt, the seventeenth and eighteenth centuries were 

still very much in thrall to the idea of transcendence, through the figure of the decisive 

personalistic sovereign. For Benjamin, however, the baroque period is devoid of transcendence 

that previous eras had known, and in particular, ‘knows no eschatology’ (1977, p.66).15 This loss 

                                                 
12 On this point see Weber (1992) Martel (2010) Agamben (2005). 
13 The debate on sovereignty between Benjamin and Schmitt also passes through Hobbes as ‘Schmitt explains that 
his influential book on Hobbes of 1938, which he himself characterized as his most significant, was intended as an 
answer to Benjamin’s origin of German tragic drama: he said “Unfortunately my attempt to respond to Benjamin by 
examining a great political symbol (The Leviathan in the political thought of Thomas Hobbes) went unnoticed’ 
(Bredekamp 1999, p.261). It is of course somewhat ironic that Schmitt responds to Benjamin’s creaturely, indecisive 
sovereign with a book on Leviathan, which, as I explored previously, does not make the sovereign a straightforward 
earthly deity, but must in its turn be replaced with the Kingdom of God with the advent of the second coming. 
14 As Benjamin writes: ‘If history is secularized in this setting, this is an expression of the same metaphysical 
tendency which simultaneously led in the exact sciences to the infinitesimal method. In both cases chronological 
movement is grasped and analysed in a spatial image. The image of the setting or, more precisely, of the court 
becomes the key to historical understanding. For the court is the setting par excellence’ (1977, p.92). 
15 Agamben argues that this is a translation error and that Benjamin in fact meant to say that the baroque knows an 
eschatology, but for Agamben, it’s an empty one (2005, p.56). However, to me, it seems the other characteristics of 
the baroque Benjamin identifies concerning time, order and nature indicate that he did, in fact, mean no eschatology. 
Indeed, it is the loss of redemption and telos that characterises this period. As Koepnick argues: ‘in the midst of a 
world devoid of transcendental values, a cosmos emptied of metaphysical security the trauerspiel shows political 
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of eschatology entails a sovereign far removed from Schmitt’s: ‘the level of the state of creation, 

the terrain on which the Trauerspiel is enacted, also unmistakably exercises a determining 

influence on the sovereign. However highly he is enthroned over subject and state, his status is 

confined to the world of creation; he is the lord of creatures but he remains a creature.’ (1977, 

p.85) 

 

For both Benjamin and Schmitt, then, the question of contingency comes to the fore with these 

secularisation processes, albeit in different ways. For Benjamin, losing an eschatological 

understanding of time means that where once events could be found to have meaning as a 

consequence of the end, or eschaton, its absence leads to a view of disparate events with no 

essential meaning. Simultaneously, the figure of the sovereign, reduced to its creaturely 

characteristics as the ‘hopelessness of the earthly condition’ (ibid., p.81) means that what might 

have been a transcendent, redemptive figure is subsumed under what Benjamin sees as the ‘rash 

flight into a nature deprived of grace’ (ibid.). In this way, earthly power does not mirror 

transcendent, divine power but is part of the world. However, this transformation does not 

deprive the ruler of power; on the contrary, ‘the ruler, the supreme creature, the beast, can re-

emerge with unsuspected power’ (ibid., p.86). On the other hand, for Schmitt, secularisation 

inscribes contingency into the very foundation of sovereignty. Without divine order, contingency 

becomes the main concern and well-spring of the production of order. That is to say, the 

sovereign function must be God-like, producing order in the face of the exception. Benjamin 

alludes to this conception when he writes that ‘the function of the tyrant is the restoration of 

order in the state of emergency: a dictatorship whose utopian goal will always be to replace the 

unpredictability of historical accident with the iron constitution of the law of nature’ (1977, p.74). 

However, and in contrast to Schmitt, Benjamin’s reading of the baroque sovereign, does not 

replace unpredictability with order but is plagued by indecision (1977, p.71). If Schmitt aims to 

identify the ways in which the sovereign is like a God on earth, Benjamin’s wants to demonstrate 

that sovereignty, at its foundational moment in the modern era, was manifestly un-Godlike. The 

sovereign no longer transcends the world, but as the loss of a sense of historical time (in 

particular a Christian sense of time) and eschatology proceeds, the sovereign must become part 

of the world.  

 

For Benjamin, it is not so much that losing transcendence defangs sovereign power. As Samuel 

Weber argues ‘the function assigned to sovereignty by the baroque, according to Benjamin, is 

                                                                                                                                                        
rulers who subscribe to unprecedented models of political sovereignty, concepts of pure politics that remove 
religious, moral or aesthetic concerns from the mechanics of domination and, therefore, explicitly endorse the 
differentiation of an autonomous sphere of politics’ (1996, p.280).   
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that of transcending transcendence by making it immanent, an internal part of the state and of 

the world, of the state of the world’ (1992, p.12). That the sovereign is no longer ‘God-like’ does 

not mean that it becomes less powerful or more benign, but rather, its violence becomes 

catastrophic (Benjamin 1977, p.66).16 Indeed, it is precisely that ‘an antithesis to the historical 

ideal of restoration [the baroque] is haunted by the idea of catastrophe. And it is in response to 

this antithesis that the theory of the state of emergency is devised’ (ibid.). The state of emergency 

appears not as a constitutive ordering element but a desperate, ineffective response to an absence 

of an overarching narrative of redemption and the inescapable feeling of a lurking catastrophe. It 

is not that the transcendent disappears with modernity but that it becomes ‘emptied of 

everything which contains the slightest breath of this world’ (1977, p.66) and so is only evacuated 

of all ‘possible representable content’ (Weber 1992, p.12). Rather than ‘doing away with 

transcendence, however, such emptying only endows it with a force that is all the more powerful: 

that of the vacuum, of the absolute and unbounded other, which, since it is no longer 

representable, is also no longer localizable as “out there” or a “beyond” (ibid.).  

 

Benjamin and Schmitt do agree that modernity inaugurates a new era of disorder.17 Both describe 

how this legitimates untrammelled sovereign power. If, as Koepnick writes, ‘absolute monarchy 

originates from the tumultuous void of the sixteenth and early seventeenth century, and its 

explicit function is to exclude the possibility that history once more falls into the abyss of chaos’ 

(1996, p.287) then Benjamin shows how sovereign power catastrophically fails to do so. 

Benjamin charts a contradictory process whereby the increasing demand for order only finds a 

further malfunctioning of power and, in the concomitant view of nature as decaying and 

degenerating, the deepening of the crisis of authority.18 This is, however, not something unique 

to baroque sovereigns, and, as Koepnick argues, Benjamin’s text ‘overtly alludes to the cultural 

conditions and political predicaments of the 1920s; the trauerspiel book simultaneously reads the 

baroque through the lenses of Weimar and mirrors Weimar in the baroque’ (1996, p.280). 

Crucially, then, we see a logic of sovereign power in which its named function – to produce 

order out of disorder – not only legitimises its violent power but also fails to do any such thing. 

                                                 
16 This catastrophe has been noted also by Agamben who writes that ‘the drastic redefinition of the sovereign 
function implies a different situation of the state of exception. It no longer appears as the threshold that guarantees 
the articulation between an inside and an outside, or between anomie and the juridical context, by virtue of a law 
that is in force in its suspension: it is, rather a zone of absolute indeterminacy between anomie and law, in which the 
sphere of creatures and the juridical order are caught up in a single catastrophe’ (2005, p.57). 
17 As James Martel puts it ‘in the sixteenth and seventeenth centuries, however, at least for a time, the objects of 
the world were relatively unarranged, not as subject to some grand order of meaning’ (2010, p.185).  
18 As Susan Buck-Morss argues ‘the Baroque poets saw in transitory nature an allegory for human history, in which 
the latter appeared, not as a divine plan or chain of events on a “road to salvation” but as death, ruin, catastrophe’ 
(1989, p.174).  
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Not merely a feature of seventeenth century sovereignty, baroque sovereignty, for Benjamin and 

in contrast to Schmitt, ‘triggers a pathogenesis of modern politics’ (ibid., p.290).19  

 

Schmitt sees in liberalism, then, a mythological, fantastical vulnerability of sovereignty. 

Benjamin masterfully subverts this conception, showing that where Schmitt sees sovereignty 

and sovereign power at its zenith – the sixteenth and seventeenth centuries (which is the time 

of Hobbes too) – is paradoxically where it malfunctions and radically differs from a 

transcendent God. Conversely, we might say, then, that where Schmitt sees sovereignty at its 

weakest (under the liberal state): all is not what it seems. The malfunctioning of sovereign 

power is not the same as weakness, and indeed the indifferentiation of exception and rule that 

Benjamin outlines in the eighth thesis on the philosophy of history, does not entail 

sovereignty’s excision:  

 
The tradition of the oppressed teaches us that the ‘emergency situation’ in which 
we live is the rule. We must arrive at a concept of history that corresponds to this. 
Then it will become clear that the task before us is the introduction of a real state 
of emergency; and our position in the struggle against fascism will thereby 
improve (Benjamin 2005a). 

 

As I began to argue at the end of chapter two, in Marx’s reading of Hegel, sovereignty attains 

actuality only in conditions of emergency. Hegel also thought these conditions actualised police 

power and set its infinite unbounding in motion. Where Hegel described an ‘emergency situation’ 

in which no objective line could delimit police action and the police may ‘draw into its orbit 

everything it possibly can’ (Hegel 2008, p.216), Benjamin shows the distinction between 

emergency and norm no longer holds. Refusing Schmitt’s characterisation of the exception as an 

existential threat to the state, Zartaloudis (following Agamben) remarks that  

 
The state of exception is constitutive of the juridical order rather than some mere 
unusual instance or crisis. The law of the exception, if posed as a limit concept, 
always separates itself into a virtual duality or bipolarity: an anomic realm, a space 
and time devoid of law and a nomic realm, a space and time of juridical rule; in 
other words into a constituent or constitutive and a constituted power whose 
relation is paradoxically assumed as juridical in itself. The pseudo-dialectical 
economic functionality between its two posited realms instead shows that the law 
is grounded on an undecidable void, a kenomatic state and as such on a particular 
fiction of anomie as the outside of law. The functional relation between the fiction 
of an anomic state and a nomic state presupposes the state of exception as a 
virtual kenomatic (void) state that now covers the space of the polis in its entirety. 
(Zartaloudis 2010, p.133) 
 

                                                 
19 Agamben agrees with Benjamin that modernity is characterised by the indistinguishability of the exception and 
norm, however modifies his account when he claims that ‘it is important not to forget that the modern state of 
exception is a creation of the democratic-revolutionary tradition and not the absolutist one’ (2005, p.5). Whether or 
not one sees this as a characteristic of absolutism or not, however, both agree that the exception far from 
disappearing under the modern liberal state, in fact coincides with the norm.  
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I will attend to this in further detail in the following chapter, however for now it is worth noting 

that the fictitious state of anomie posited as being outside of the law paradoxically sustains the 

law itself (as we saw with Hobbes). While here Zartaloudis focuses on the exception, I suggest 

that the figure of police ties together the fictitious anomic state and nomic state. To grasp this, 

however, requires looking more closely at Benjamin’s Critique of Violence, where his analysis of 

police illuminates the exceptional character of police power.  

 

Violence and Critique 

 

Benjamin’s Critique of Violence outlines his desire for a critique that enables a view of the ‘outside’ 

of law, and, crucially, how this ‘outside’ can be considered only with a philosophical-historical 

view of law. As Andrew Benjamin has noted this ‘entails constituting the appearance of law’s 

law-like quality as an object of knowledge’ (2013, p.106). Law, which must necessarily present 

itself as general and universal, i.e. ‘law-like,’ cannot tolerate, yet is fundamentally dependent on 

and presupposes, an ‘outside’. Critique, in Benjamin’s sense of the word, realises this claim. 

Benjamin is worth quoting at length:  
 
 

The critique of violence is the philosophy of its history. ‘Philosophy’ of that 
history because only the idea of its outcome makes possible a critical, 
discriminating, decisive approach to its temporal data. A gaze directed only at 
what is close to hand can at most perceive a dialectical rising and falling in the 
lawmaking and law-preserving formations of violence. The law governing their 
oscillation rests on the circumstance that all law-preserving violence, in its 
duration, indirectly weakens the law-making violence represented by it, through 
the suppression of hostile counter-violence…this lasts until either new forces or 
those earlier suppressed triumph over the hitherto law-making violence and thus 
found a new law, destined in its turn to decay (1978, p.299). 
 

 

The Trauserspiel also presents this rhythmic, dialectical rising and falling, where Benjamin 

writes that ‘the constantly repeated spectacle of princely rise and fall… stood before the poets’ 

eyes not so much as a morality play but by virtue of its persistence as the natural side of the 

historical process’ (1977, p.88). This ‘confusion’ (Weber 2008, p.181) of history with nature 

characterises the baroque play and, indeed sees only an inevitable rising and falling of princes 

‘identified with the nature of a fallen creation lacking any discernible, representable possibility 

of either grace or salvation. It is the loss of a redemptive perspective that marks the baroque 

conception of history and renders it inauthentic and akin to a fallen state of nature’ (Weber 

2008, p.181). It is this, then, that the sovereign and law has in common; both are made to 

appear as destined to rise up and decay before a new one rises up again. Benjamin’s critique 

aims to expose the radical contingency of this oscillation. 
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Benjamin’s critique is not strictly normative20, but rather a sustained attempt to understand 

violence; to analyse and judge it without recourse to a juridical framework or moral criteria.21 

Counter-posing positive and natural law, Benjamin demonstrates that neither tradition allows 

for a critique of violence as such, only an assessment of means or ends. In Benjamin’s words, ‘if 

natural law can judge all existing law only in criticizing its ends, so positive law can judge all law 

only in criticizing its means’ (1978, p.278). However, Benjamin tells us that positive law is 

somewhat more acceptable as a starting point ‘because it undertakes a fundamental distinction 

between kinds of violence independently of cases of their application’ (1978, p.279). Indeed, 

positive law distinguishes between sanctioned and unsanctioned violence, because positive law 

demands of ‘all violence a proof of its historical origin, which under certain conditions is 

declared legal, sanctioned’ (ibid., p.280). Nevertheless, a critique of violence cannot satisfactorily 

occur within the sphere of positive law, given that both natural and positive law share the same 

assumption that ‘just ends may be attained by justified means, justified means employed for just 

ends’ (ibid., p.278). This, for Benjamin does not enable a critique of violence, but rather remains 

trapped in the legal order of representation, in which violence is considered just or unjust 

depending on its relationship to the juridical framework. If the ends are just, the means used are 

legitimate, and thus the ‘criteriology would then concern only the application of violence, not 

violence itself’ (Derrida 2002, p.265). A ‘critique’ of violence is thus not an assessment of its 

legitimacy according to pre-established criteria based on the means used or the ends sought, 

but seeks to unravel the object of critique, in this case gewalt, in order to situate it 

historically, philosophically and ground it in experience.22 

 

                                                 
20  As Derrida has pointed out, ‘critique’ here ‘does not simply mean negative evaluation, legitimate rejection or 
condemnation of violence, but judgment, evaluation, examination that provides itself with the means to judge 
violence’ (2002, p.265). 
21  The word violence is translated from the German Gewalt. However as is now well known, this translation doesn’t 
capture its German counterpart well. The word Gewalt ‘contains an intrinsic ambiguity’ (Balibar 2009, p.101). It is 
not only that the word has connotations that its European equivalents simply do not (violence or violenzia, and pouvoir, 
potere, power…(ibid.)). It is also the case that it refers ‘at the same time, to the negation of law and justice and to 
their realisation or the assumption of responsibility for them by an institution (generally the state)’ (ibid.) The 
meaning is indeterminate, including both ‘potestas and violentia’ (Tomba 2009, p.126). For Balibar this ‘signals the 
existence of a latent dialectic or a ‘unity of opposites’ that is a constituent element of politics (2009, p.101).  
22 Benjamin endeavours to fashion a perspective that stands outside the juridical framework, outside of both 
natural and positive law, and for this to be realised there must be a view of law that is ‘historico-philosophical’ 
(1978, p.279). While Benjamin’s concept of critique is indebted to Kant in the way it is presented as an alternative 
to a ‘potentially interminable conflict between two antithetical positions, both of which are generated from an 
objective error or “transcendental illusion” (Fenves 2010, p.209). Nevertheless, Benjamin goes further than Kant 
in pushing the limits of critique outside of ‘transcendentally secured criteria’ (Caygill 1998, p.34) and instead 
engages in a form of immanent critique in which the form of critique is found in the course of the critique itself. 
For Caygill this takes the form of a speculative critique in which it is acknowledged that ‘both it [critique] and the 
work or object being judged are transformed by their encounter (ibid.). In so doing, critique, in the hands of 
Benjamin is not an act of judgement exercised according to pre-given criteria or law, but the ‘presentation of its 
immanent possibilities of transformation’ (ibid., p.46). The critique of violence is Benjamin’s attempt then to 
exercise a speculative, immanent critique, whereby violence is judged not according to the laws that exits, but to 
situate in a ‘broader experiential context’ (ibid., p.58) that would enable a reflection on the possibility of its 
transformation. It is through a critique of gewalt that Benjamin arrives at the concept of divine gewalt; the possibility 
of gewalt that is not only not legal, but is also transformative.  
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The question remains, however: how to critique police power? For Benjamin, ‘unlike law, 

which acknowledges in the “decision” determined by place and time a metaphysical category 

that gives it a claim to critical evaluation, a consideration of the police institution encounters 

nothing essential at all’ (1978 p.287). This raises the question as to whether a critique of the 

police is possible at all given there is no metaphysical category that, can give rise to critical 

evaluation.  My purpose here is to show that while Benjamin correctly identifies the absence 

of a metaphysical category with regard to police power, this does not mean that no critique is 

possible. Indeed, Benjamin outlines tools in the Critique of Violence which can help us to do just 

this. As I will go on to argue, there is a tension at the centre of the police concept with 

regards to law. They are intimately connected with the legal order, but as such must necessarily 

operate outside law. As with violence more generally, for a critique to be possible, a standpoint 

must be found outside of legal thought to examine the police. Indeed, from a legal perspective, 

the police enforce, or apply the law, and through concepts such as ‘discretion’ police activity is 

tied to the sphere of the juridical.23 In this sense they are secondary – first there is the law, and 

then there is the institution concerned with its application: the police. As I’ve argued we cannot 

be content with this formulation, but neither can we say police have no relation to the law either. 

How then, to conceive of this relation? 

 

Benjamin’s Police 

 

Benjamin describes both the institution of police and its violence as ‘eerie’, ‘spectral’, ‘ghostly’ 

and ‘spirit’ (1978, p. 286-287). They are a presence without presence, a formless manifestation 

‘nowhere tangible, all-pervasive’ (ibid.). As previously discussed Benjamin argues that in law 

there is at least a ‘decision’ that ‘acknowledges a metaphysical category through which it lays 

claim to criticism’, something absent in the police.24 This gives rise to the claim that there is no 

substance in the institution of the police to grasp; it is ‘formless’ (Benjamin 1978, p.287). ‘A 

decision in law is ‘determined by place and time’ (Benjamin 1978, p.287): it is, as such, inherently 

contestable. It is marked and refers to a metaphysical category, a substance that one can grasp. 

The absence of such a decision when it comes to police means that violence ‘degenerates’ (ibid.). 

Not marked by a specific time or place, not referring to anything outside of itself, police violence 

                                                 
23 In her discussion of the power of arrest, McBarnet argues that there has been a tendency (on the part of 
sociologists) to focus on the ‘operation of discretion, rather than the legal structure in which it takes place’ (1981, 
p.35). While McBarnet accepts that there is a gap between the law and its application her insistence that discretion is 
still a legal power inscribed within the juridical order itself is an attempt to secure the ‘internal nexus’ between the 
law and its application. As we shall see, however, this nexus is not resolved by recourse to a concept such as 
discretion, but only serves to point to the gap that exists between the law and its operation in the world. 
24 In the absence of a decision found in the police, it is not, as with Derrida’s judge the mechanical application of a 
rule, but rather the absence of decision points to the lack of determinate content, the lack of a legal metaphysical 
content that it refers back to. This again is why when considers the police, there is nothing intrinsic to encounter, a 
mythic, spectral substance without form. 
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cannot be grasped and thus contested in the way that (at least hypothetically) a legal decision 

can.25  

 

Given these pronouncements, one would be forgiven for thinking that Benjamin falls precisely 

into the trap I had previously identified in positing such a deconstructed notion of police that it 

merely a synonym for some form of social control. Derrida’s analysis of, and disagreement with 

Benjamin’s Critique of Violence, however, shows us that this is not the case: 

 

By definition the police are present or represented everywhere there is force of 
law [loi]. They are present, sometimes invisible but always effective, wherever there is 
preservation of the social order. The police are not only the police (today more or less 
than ever), they are there [elle est là], the figure without face or figure of a Dasein 
coextensive with the Dasein of the polis (Derrida 2002, p.278). 

 
Here, Derrida cites the police as ‘preserving’ social order, and in this way as coextensive with the 

Dasein of the polis. The police are framed not as an institution enforcing the law, but as a spectral 

presence preserving order. Derrida is here referring, however, not to the police (‘in uniform, 

occasionally helmeted, armed and organized in a civil structure on a military model to whom the 

right to strike is refused and so forth’) (ibid.). Indeed, Derrida argues that while ‘Benjamin would 

still want for it [police] to remain a determinable and proper figure to the civilized states’ (ibid.), 

his notion of police does not take such a determinable form. Derrida here pushes Benjamin 

beyond Benjamin, taking what Benjamin says about the ghost-like presence of police to what he 

sees as its logical conclusion: police is anywhere and everywhere that preservation of the social 

order is found. This argument I propose not only fails to grasp the specificity of police power in 

modernity, given that the institution becomes subsumed under a more general logic of social 

ordering, but also renders police all but impossible to critique given this all-pervasive, amorphous 

character.  

 

Benjamin distinguishes between two different types of violence; law-preserving and law-

founding, (1978, p.284) but it quickly becomes clear that this distinction cannot be so readily 

maintained in the figure of police. Although Benjamin touches on this central ambiguity he holds 

on to the distinction. Law-preserving violence occurs in order for the ‘subordination of citizens 

to legislation’ (ibid.) to take place. Law-founding violence, on the other hand, is a violence in 

which there is a ‘victory’, the inauguration of a condition of ‘peace’ establishing new conditions 

‘being acknowledged as a new ‘law’’ (ibid., p.8). The legal order becomes constituted as a state of 

‘peace’ in which legal subjects may not use violence, where violence is at one and the same time 

                                                 
25 The ‘decision’ that Benjamin here refers to is of course not to be confused with Schmitt’s sovereign decision. 
Indeed, the presence of the ‘metaphysical category’ to which the law refers, i.e. that a legal decision can and does 
refer to something outside of itself, does not apply to the sovereign decision which is groundless. This is why, I 
argue, any consideration of police must grapple with the sovereign decision rather than the legal one. 
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excluded and included within the legal order itself. This is why ‘after the ceremony of war, the 

ceremony of peace signifies that the victory establishes a new law’ (Derrida 2002, p.273). This 

condition of ‘peace’ however is in reality not a peace constituted by an absence of violence, or an 

absence of war. Rather, it is a peace that can be understood only as a ‘postponement of war’ 

(Caygill 2001, p.76).26 This constitutes one of the ways in which the legal order can present itself 

as peaceful, against a violent, chaotic pre-legal or post-legal state. That is to say, violence is 

‘excluded’ in that legal subjects may no longer use violence for their own ends (Benjamin 1978, 

p.280), yet is simultaneously included as the very core of the ‘non-violent’ legal order. In order to 

continue as law, law must preserve itself through violence.27 Therefore at stake in this analytic 

distinction between law-founding and law-preserving violence is the oscillation between the two 

types of violence. Indeed the legal order is ‘destined’ (1978, p.300) to decay through the 

repetition of the violence of its preservation. This is so, Benjamin claims, due to the ways in 

which law suppresses any ‘counter-violence’ (ibid.). Once it falls into ruin, a new law, established 

through violence, is instituted and the cycle begins again. 

 

Despite making an analytical distinction between law-founding and law-preserving violence, 

Benjamin describes the way in which police violence is ‘emancipated’28 from the conditions that 

characterise both types of violence. While law-founding violence is described as necessarily 

revealing ‘itself in victory’, law-preserving violence is ‘subject to the restriction that it abstain 

from setting itself new ends’ (1978, p.286). Police violence, however, conforms to neither of 

these given that its function ‘is each and every decree that it enacts with legal entitlement’ (ibid.). 

It is in the institution of the police, then, that the distinction between law-making and law-

preserving violence collapses, and in so doing problematizing the very basis of that distinction in 

itself. Derrida has put it thus: 

 
In the Aufhebung that the police signifies in itself, the police invent law; they make 
themselves ‘rechtsetzend’, legislative. The police arrogate the right, arrogate the 
law… each time the law is indeterminate enough to open a possibility for them. 
Even if they do not make the law [loi], the police behave like a lawmaker in 
modern times, if not the lawmaker of modern times. Where there are police, 
which is to say everywhere and even here, one can no longer discern between two 

                                                 
26 Of course, this is highly reminiscent of what I discussed in chapter one with regard to the relationship between 
violence and the state. 
27 Many commentators on Benjamin’s text have pointed out that the violence that exists at the heart of law is 
applicable not only to the positing of law, but applies to positing in general. (See, for example, Derrida (2002), 
Hamacher (2000) and Duttman (1996)) In this move, from making a particular claim about law, to a general one 
pertaining to the structure of positing, Werner Hamacher finds a logic at work that sets in motion a declining cycle 
in which what is posited is eventually ruined by its reduction to a preservation (2000, p.108-109). Positing in general 
contains within it, therefore, a destructive violence that must deny other positings, in order to preserve itself, and in 
this sense ‘requires security… because it is excessive and must maintain itself against other positings to which it 
remains exposed’ (Duttmann 1996, p.170). Despite the immanence of this cycle, Benjamin nevertheless conceives of 
a deposing violence that would interrupt this cycle, a violence he calls ‘divine’ (1978, p.294). 
28 Benjamin’s use of the word emancipated here is crucial to understanding the nature of police gewalt that is 
confined neither to law-preserving nor law-founding violence. 
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types of violence – preserving and founding – and that is the ignoble, 
ignominious, revolting ambiguity (2002, p.277). 

 
Derrida’s conceptualisation of the future anterior helps elucidate this law-making power of the 

police. It is not so much that all police actions are legal, but rather that they will have become 

legitimate.29 Law-positing violence is not legitimated by what has gone before, but operates by 

appealing to a future anterior, a coming legal order that will retroactively legitimate that violence. 

It is a mistake, however to only see the police as law-positing and law-preserving. As Benjamin 

argues the idea that the ends of all police violence is connected to law is false.17 In reality, police 

(re)produce the legal order by acting outside law. Thus, police, in this sense, are not only 

preserving the law as it stands, or founding law. Though there are of course moments when 

police violence intersects with the law-preserving and law-founding dynamic, what Benjamin 

highlights is the potential police have to exceed this dynamic. Note that in the institution of the 

police the distinction between law-preserving and law-founding violence is ‘suspended’ 

[aufgehoben] (Benjamin 2013, p.118), and thus we find here the law itself also suspended. 

 

Force-of-law 

 

The problem that we have pointed towards yet not explicitly discussed is the gap between the 

law and its application: 

 
 In the case of law, the application of a norm is in no way contained within the 
norm and cannot be derived from it… Just as between language and the world, so 
between the norm and its application there is no internal nexus that allows one to 
be derived immediately from the other’ (Agamben 2005, p.40).30 
 
 

It is in this gap that the idea of the 'force of law’ comes to the fore. Derrida states that while 

there are unenforced laws, there is no law without its applicability, an applicability that must 

necessarily inhere in force, ‘whether this force be direct or indirect, physical or symbolic, exterior 

or interior brutal or subtly discursive – even hermeneutic – coercive or regulative, and so forth’ 

(2002, p.233). In other words, force of law refers to the law’s potentiality to be applied through 

force. Force-of-law, in this sense, is not just enforcement but rather refers to the force within the 

law that ‘remind us that law is always an authorised force, a force that justifies itself or is justified 

                                                 
29 In the case of the UK Robert Reiner has documented this phenomenon and cites the example of the sub rosa 
practice of stopping and questioning people in public. While this was not a power granted by any ‘legislation or case 
law’ the attempt to regulate the practice ‘culminated in a de facto recognition of it’ (2010, p.220). 

 
30 As Agamben demonstrates in State of Exception the question of the relation of the general and particular is not and 
cannot be one of mere subsumption of the particular under the general. This question, he argues, was in many ways 
foreclosed by Kant for whom in his theory of judgment, ‘the relation between the particular case and the norm 
appears as a merely logical operation’ (ibid., p.39). As I have argued, this, far from being a logical operation, is one 
which requires an analysis of action as such. When confronted with a specific case there cannot be a mere 
application of the general rule given that there is always a moment of practical activity involved, one that in various 
ways, interprets or translates and thus modifies the general rule in the moment of its ‘application’.  
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in applying itself’ (ibid.). Thus, Derrida’s idea of the force-of-law is characterised by the 

relationship between the law and its application. He finds this force-of-law in, firstly, the 

decisions of judges, and secondly, the police. With regard to judges, Derrida describes an act of 

judgment, and what it would take for it to come close to something like justice: 

 
for a decision to be just and responsible, it must [il faut], in its proper moment, if 
there is one, be both regulated and without regulation, it must preserve the law 
[loi] and also destroy it or suspend it enough to have [pour devoir] to reinvent it in 
each case, rejustify it, reinvent it at least in the reaffirmation and the new and free 
confirmation of its principle. Each case is other, each decision is different and 
requires an absolutely unique interpretation, which no existing, coded rule can or 
ought to guarantee absolutely’ (Derrida 2002, p.251). 

 
Derrida’s language echoes Benjamin’s text in which he describes the suspension or collapse of 

the distinction between law-upholding and law-founding violence. In the judge’s action the law 

must preserve the law, but also destroy it or, if you will, found it, ‘reinvent’ it in order to come to 

a just decision. Simply applying a codified rule without the above cannot be a just decision for 

Derrida, ‘simply because there was, in this case, no decision’ (2002, p.251). In a judge’s decision, 

there is a temporal dynamic at work that enables us to delineate distinct stages. In Derrida’s 

formulation, the judge’s decision must pass through a moment of undecidability in order to be 

rendered just and responsible. The judge considers the case, interprets the law and makes a 

decision which in turn alters the law itself. It is precisely in the gap between the law and its 

application that the moment of justice might arise – in considering a case a judge must reckon 

with its uniqueness. Thus, Derrida finds in the moment of application a way that the law might 

be used against itself, a way that ‘incorporates its ethical other’ (Thurschwell 2005, p.189).  

 

What to make, then of the fact that Derrida also locates this force-of-law in the figure of police: 

‘the police are the force of law [loi], they have force of law, the power of the law’ (2002, p.277). 

Indeed, as we’ve seen, the police, given the gap between the law and its application, cannot apply 

codified rules either. The police must also deal with cases in their absolute singularity. If the 

power to apply and thus reinvent the law poses an opportunity for something approximating 

justice to come in, it is striking how, not only is the force-of-law found in police but also how it 

is precisely this force-of-law which reveals the rotten nature of police power. Paraphrasing 

Benjamin, Derrida writes that it is in the police we find an ‘ignoble, ignominious, revolting 

ambiguity’ (ibid.) that subtends this mixing of ‘founding and preserving’ of the law and that, as a 

result, becomes ‘all the more violent for this’ (ibid., p.278). The gap between the law and its 

application it seems, for Derrida at least, presents an opening not only for justice but also for 

tyranny.  
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At stake is not only a question about whether one believes law to be redeemable through the law 

itself,31 but also how one conceives of this force-of-law that characterises police power. While 

Derrida would emphasise the legal effects (i.e. reinvention through interpretation and 

application) that force-of-law has, Agamben’s perspective presents a challenge to this view when 

he writes that force-of-law 

 

refers in the technical sense not to the law but to those decrees (which, as we 
indeed say, have the force of law) that the executive power can be authorized to 
issue in some situations, particularly in the state of exception. That is to say, the 
concept of “force of law,” as a technical legal term, defines a separation of the 
norm’s vis obligandi, or applicability, from its formal essence, whereby decrees, 
provisions, and measures that are not formally laws nevertheless acquire their 
“force” (2005, p.38).  

 

Thus, for Agamben, the concept of force-of-law itself reveals the gap between the law and its 

application; the ‘essence’ of law and the activity which bears its force in the world. However, 

Agamben finds that there is a distinction between the ‘efficacy of the law – which rests absolutely 

with every valid legislative act and consists in the production of legal effects – and the force-of-law, 

which is instead a relative concept that expresses the position of the law or acts comparable to it’ 

(2005, p.37-38) which he locates in entities like the constitution (seen as superior to the law) and 

executive decrees (seen as inferior). Thus, while Derrida points to the legal effects that the police 

produce by applying and thus reinventing the law – they ‘invent the law, publish ordinances’ 

(2002, p.277) – Agamben shows that the force-of-law does not so much produce legal effects 

but, rather, expresses a force without law. In this way, ‘acts performed during the suspension of 

the law escape legal definition since they are neither executions, legislations nor transgressions of 

the law’ (Zartaloudis 2010, p.138). It is in this latter sense that Agamben’s claim that police ‘are 

always operating in a similar state of exception’ (2000, p.103) to the figure of the sovereign 

acquires significance. Indeed, there is an ‘embarrassing contiguity’ (ibid., p.104) between the 

function of sovereignty and police, and the figure of the exception makes this contiguity clear.  

 

Crucially then, the moments of enforcement or application do not exhaust the relationship 

between law and violence, however important they might be for understanding this relation. A 

focus only on these two moments fails to capture those moments in which there is authorized 

force without law. In short, those moments where police action makes no reference to law, but 

simply is or acts as force. Polizeigewalt is not exhausted in law. Indeed there is another modality of 

violence explained neither by its law-preserving or law-founding qualities, but only in its dis-

                                                 
31 This is, for Thurschwell a point of contention between Agamben and Derrida on the ‘question of whether the law 
must be viewed as politically irredeemable, and therefore something to be overcome in its entirety… or rather 
whether one will agree with Derrida that a legitimate political praxis need not “suspect the juridical idea in itself” 
(2005, p.189). 
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connection to law. That is to say, to give an example used by Benjamin, those endless ‘security 

situations’ that are enacted, in an immediate fashion, by police.18  

 

By bringing together Agamben on force-of-law and Benjamin on the excess to the law-

preserving and law-founding dialectic found in the police, the idea that the police are ‘applying’ 

the law, even if this notion of application contains the critical sense of reinvention that Derrida 

stipulates, is insufficient to account for the nature of police power. In their ‘emancipation’ from 

the conditions that characterise law-positing and law-preserving violence, in their enactment of 

decrees and the positing of new ends to which they are the means, their violence cannot be read 

only as an application of the law through force. Rather, it is a force that exceeds law. Therefore, 

just as with the exception, where the law is not applied but suspended: so too with police power. 

Through spectacular rationales like security and order, the function of police lies in a threshold 

of indistinction between violence, law and sovereignty. 

 

As I demonstrated in the first half of this thesis, Western political philosophy has obsessed over 

the question of sovereignty while doing very little to notice the critical place of police within it. 

In being a force-of-law – a being-in-force without decision –the figure of police lay bare the 

contradictions of the law. Indeed, it is precisely in the figure of police that the gap that exists 

between the law and its application is shown for what it is: an unbridgeable divide that 

presupposes the suspension of law to be rendered operative. This is why, however, it is so 

difficult, nay impossible, for police activity to be held to account by the law. Once it is 

understood that police are neither executing, legislating or transgressing the law it becomes 

clearer why, even when there is footage of unspeakable violence against an unarmed person, for 

example,32 the law so frequently does not find police officers guilty of any crime. To speak in 

terms of the illegality of police actions is of course to press on the very contradiction that I have 

been outlining here. To say a police action is ‘illegal’ renders visible and jams the machinery of 

the legal form; in naming themselves as the law acting in the world – yet paradoxically acting in 

dislocation from it – police suspend the law whilst bearing its force. Indeed, it is the power to not 

apply the law that ensures the exceptional character of police power in modernity.  

 

Benjamin claims that under absolutism the spirit of police was ‘less devastating’ given their 

representation of the fusion of legislative and executive supremacy, whilst in ‘democracies where 

their existence, elevated by no such relation, bears witness to the greatest conceivable 

degeneration of violence’ (1978, p.287). This chapter has argued that this degeneration is in turn 

                                                 
32 While examples of this abound, to take one case we could speak of Rodney King in the United States where a 
black man was filmed being beaten up by the Los Angeles Police Department. The police officers in the case were 
acquitted of the charges against them: ‘beating someone almost senseless is something police can do with the 
utmost propriety if it is appropriate or necessary for a lawful purpose’ (Waddington 1999, p.179). See also, Mark 
Neocleous The Fabrication of Social Order (2000, p.101). 
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linked to the indifferentiation of exception and rule in tandem with the collapsing of, and excess 

to, the cycle of law-positing and law-preserving violence found in the police. Under absolutism 

police was the name given to the execution of a sovereign will in the name of order. Under 

liberal democracies, with the separation of powers, and indeed, state and civil society, the form 

of the relation between sovereignty and government shifts. There is no decision to be made on 

the exception which can return liberalism to a fusion of powers (which is precisely what Schmitt 

desires),33 rather as the rule and the exception are made indifferent, it is sovereign indecision that 

characterises the modern condition. Together with the exceptional character of police power 

which, in individual cases can suspend the law, we are presented with a groundless force-of-law 

which nevertheless claims to be applying the law. The economy of this form of power, and 

indeed, the relation between sovereignty and government that it presupposes, shall be the focus 

of the next chapter.  
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 

                                                 
33  As Agamben puts it: the presupposition here is that the state of exception entails a return to an original, 
pleromatic state in which the distinction among the different powers (legislative, executive, etc.) has not yet been 
produced. As we will see the state of exception constitutes rather a kenomatic state, an emptiness of law, and the 
idea of an originary indistinction and fullness of power must be considered a legal mythologeme analogous to the 
idea of a state of nature (and it is not by chance that it was precisely Schmitt who had recourse to this mythologeme) 
(Agamben 2005, p.6). 
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The Anarchy of Order: Agamben and the Police 

 
 
The struggle is not against God or supreme sovereignty, but the angels, the messengers and the functionaries who 

appear to represent it  

(Agamben 2008, p. 25) 

 

 

One of the themes of this thesis has been outlining the centrality of relationality and order 

analysis of police. Indeed, to go back to Hegel’s claim that I discussed in chapter two – that 

police mediate the universal and particular – we can see that there is already an underlying matter 

of a relation that is the grounds upon which police has been thought. That is to say, with the 

separation of state and civil society, and with order no longer the expression of a divine plan as 

such, police become the answer to a metaphysical problem turned political: how can universal 

and particular be mediated in the absence of God? Or, to put it slightly differently, how can a 

relation between a universal sphere and a particular sphere be constituted that does not construe 

them as either radically separate or collapse them into each other?1  

 

Through the work of Agamben, I argue, the full implications of police as a concern with relation 

can be grasped. Not only this, but Agamben’s theoretical tools enable a different view of how 

philosophy has thought (and not thought) police that I have so far discussed. I have so far 

foregrounded the notion of order as the domain of police, and the unbounded character of 

police power that this entails. The purpose of this chapter is to bring together these elements and 

argue that police are in fact the metaphysical condition of possibility for sovereignty and law. 

With a focus on what Agamben sees as the divided character of power, this chapter argues that 

the function of police is to make a specific economy of power operative, a shuttling back and 

forth between a transcendent order and an immanent one; a process captured by the term order.  

 

Central to this endeavour so far have been questions regarding the relationship of police to 

sovereignty and to law. While police are clearly differentiated from the law, they also have an 

intrinsic relation to it which, as I argued in chapter four, cannot be subsumed to enforcement or 

implementation, given police actions’ law-founding and law-suspending properties. Furthermore, 

                                                 
1 Agamben’s approach has been characterised as political ontology (see, for example, Abbott, M. (2014) which is, in 
part, an attempt to demonstrate the metaphysical grounds of political structures, in order to highlight their 
contingency. 
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the relationship of police to sovereignty is similarly vexed and cannot be described simply by 

recourse to the idea of implementation. Yet, it is also not simply the case that police have no 

relationship to sovereignty. As I discussed in the previous chapter, the contiguity between police 

power and sovereign power can be illuminated by the idea of force-of-law. Therefore, the 

question that now comes to the fore is how to grasp and articulate this relationship? In a short 

essay entitled ‘Sovereign Police’ Giorgio Agamben provides an alluringly simple answer to this 

question. It is here that he identifies the (first) Gulf War as a turning point, or threshold 

moment, in which, ‘sovereignty has finally been introduced into the figure of police’ (2000, p. 

114). He goes on to claim that police are always ‘operating in a similar state of exception’ (ibid.) 

to that of sovereignty citing ‘public order’ and ‘security’ as the rationales which come to 

characterise this decisionistic mode of police.  

 

I want to suggest that this thesis, in which police operate in a state of exception that belies their 

sovereign function, is, in fact, mistaken. While Agamben is right to highlight the decisionistic, 

exceptional character of police action, the claim that sovereignty has finally been introduced into 

the figure of police is one that I argue goes against the gesture of his wider Homo Sacer project. 

While a full exposition of this project lies outside of the bounds of this chapter, I would like to 

dwell on some crucial interventions he makes in order to underscore the centrality of police to 

Western politics. I argue that when Agamben states that sovereignty is ‘introduced into the figure 

of police’ I argue he makes a mistake, one that is, in fact, counter to many of the claims made 

elsewhere in his work. Indeed, if police are posited as an empty cipher, one that at a certain point 

in the 1990s was filled with sovereign power, we miss the crucial point being made here, that 

police cannot be considered one power among others, but is the pivot on which what Agamben 

calls the ‘governmental machine’ turns. My thesis will ultimately be that police are not invested 

with sovereign power but are in fact the anarchic2 condition of possibility for sovereign power. 

 

Agamben comes extremely close to formulating this point in The Kingdom and the Glory where he 

writes that ‘the central mystery of politics is not sovereignty, but government, it is not God, but 

the angel; it is not the king, but ministry; it is not the law, but the police – that is to say, the 

governmental machine that they form and support’ (2011, p.276). Two things are striking here; 

firstly, police are placed in a relationship to law that is at least analogous to that of sovereignty 

and government. Secondly, the police are placed in a secondary axis Agamben outlines, 

                                                 
2 I will explore the ‘anarchic’ character of police power at the end of this chapter which shows that far from 
implementing a general law or sovereign will the activities of police are fundamentally ‘groundless’. 
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conceived as ‘forming’ and ‘supporting’ what he calls the governmental machine. I will turn to 

The Kingdom and the Glory to analyse Agamben’s methodological strategy, which is, I argue, key to 

his understanding of relationality and therefore will prepare the groundwork from which to 

understand the notion of police order being developed here. 

 

Firstly I will analyse Agamben’s characterisation of the division of power that takes place as a 

result of the problem of a split between God’s being and action, which gives rise to the idea of 

oikonomia as a form of government as praxis. I shall then examine his treatment of the question 

of contingency as it takes the form of ‘collateral effect’. I will then use this as the groundwork 

from which to use Agamben’s work on ‘order’ to develop the idea of ‘police order’ being 

developed in this thesis. Finally, I will attend to the ‘anarchic’ character of police power that 

follows from police as charged with the maintenance or production of ‘order’.  

 

Divided Power and Oikonomia  

 

As briefly discussed in the introduction, Agamben’s The Kingdom and the Glory carries out the 

genealogy of power that takes the form of oikonomia. Agamben sets out the wider, more general 

aim of the Homo Sacer project as a whole, claiming that his aim was always to articulate ‘the 

double structure of the governmental machine, which in State of Exception (2003) appeared in the 

correlation between auctoritas and potestas, here takes the form of the articulation between 

Kingdom and Government’ (2011, p.xi).3 The main gesture of this text arises in response to the 

question ‘why is power originally divided?’ (2011, p.100). The answer lies, for Agamben, in the 

division between ‘auctoritas (that is, a power without actual execution) and the potestas (that is, a 

power that can be exercised): the Kingdom and the Government (ibid, p.103).  

 

Agamben’s strategy is to expose two ‘antinomical but functionally related’ paradigms that derive 

from Christian theology: ‘political theology, which founds the transcendence of sovereign power 

on the single God, and economic theology, which replaces this transcendence with the idea of an 

oikonomia, conceived as an immanent ordering – domestic not political in a strict sense – of both 

divine and human life.’ (ibid, p.1). In the previous chapter I discussed the former paradigm as 

conceptualised by Schmitt in order to further specify the relationship of police to political 

theology. As I argued, Schmitt’s thesis – that with liberalism came the disavowal of 

                                                 
3 As William Watkin points out, some of the confusion over the reception to Homo Sacer 1 stems from the fact that it 
‘was never intended to be read in isolation as his theory of politics’ (2014, p.210). 
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transcendence (or personalistic decisionism) –  was mistaken for precisely the reason that he 

does not consider the police.  And yet, it is not simply the case that police can be characterised 

merely as taking the place of a transcendent sovereign (in itself based on the power of the single 

God.) Rather, it is this divided character of power4  to which our attention must be turned in 

order to grasp police. Here my aim is to understand oikonomia as part of the way in which power 

is divided, and to then expose how this divided character of power is produced and ultimately 

rendered operative.  

 

In his genealogy of economy and government, Agamben traces the idea of oikonomia in its 

displacement from Aristotle to the Church fathers for whom oikonomia (order) becomes a way to 

solve the problem of the trinity. The issue of conceptualising the condition for the government 

of the world becomes salient because of the split between God’s being and action; ontology and 

praxis. God, as unitary, singular, and sovereign, cannot act ‘according to particular wills, infinitely 

multiplying his miraculous interventions’ as this would mean that there would be ‘neither 

government nor order, but only chaos and what one might call a pandemonium of miracles. For 

this reason, as sovereign, he must reign and not govern’ (2011, p.269). This splitting of power is 

evident throughout modern conceptions of government5 wherein a divide between those who 

make law and those who interpret or apply it takes the form of separate but related institutions.  

 

The government of the world thus takes the form of an oikonomia, that is, a form of governing 

that supposedly does not adhere to transcendental principles but is rather concerned with ad-hoc 

reactive measures to create and maintain order. Oikonomia, then, refers to the way in which the 

activity and praxis of government becomes possible whilst not threatening the unitary nature of 

sovereign power. If sovereign power itself is seen to be divided its very existence would be 

threatened,6 and hence a scission between sovereign power and its exercise in the world becomes 

                                                 
4 Indeed, it is, as I argued with regard to Hegel, with the splitting of state and civil society that the problem of police 
becomes even more urgent. Prior to this development, police had been the unmediated application of a sovereign 
will acting directly on its subjects, and thus police power could be characterised as an application of a transcendent 
will. While power is still here divided, it is once civil society is separated off as a distinct sphere requiring 
government that modern government acquires its decisive form. 
5 This includes Hobbes for whom the ‘right’ and ‘exercise’ of sovereign power are split:  
‘we must distinguish between the right and the exercise of sovereign power; for they can be separated. For instance 
he who has the right but may be unwilling or unable to play a personal role in conducting trials, or deliberating 
issues. For there are occasions when Kings cannot manage affairs because of their age, or even though they can, 
they judge it more correct to content themselves with choosing ministers and counsellors, and to exercise their 
power through them. When right and exercise are separated, the government of the commonwealth is like the 
ordinary government of the world, in which God the first mover of all things, produces natural effects through the 
order of secondary causes’ (Hobbes 1998, p.142).   
6 As Jessica Whyte points out, this is particularly manifest in Rousseau’s Social Contract who ‘by positing the split 
between general and particular will as one between sovereignty and its execution, Rousseau is able to argue that 
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necessary. This enables a view of sovereign power as unitary, singular, undivided, and a second 

axis of power as secondary and derivative. As I discussed in the introduction, this scission takes 

the form of two different orders – transcendent and immanent – where the transcendent 

supposedly is the primary founding and legitimating power, and the immanent is the exercise and 

application of that power in the world, or, in other words, the power that the founding power 

founds. Here ‘one appears as the execution of the other’s ordinatio. As such, immanent order is 

not that different from transcendence since it is always understood through the imagination or 

reflection of a transcendental order, even if it is now a transcendence that orders silently in its 

withdrawal’ (Zartaloudis 2010, p.82).  

 

We find here a common presumption, in which there are two orders – transcendent and 

immanent – whereby the immanent comes to be seen as either a reflection of the transcendent 

order or directly derived from it. This view comes to predominate modern politics: there is a 

founding, or legitimating sovereign/legislative power, and a secondary implementing power 

which is subordinate or derivative. Or, in terms that interest us here: there is law and secondarily, 

there is police which is there to administer that law. Indeed, those invested with sovereign 

power, or those who make law, are not those charged with attending to the way those laws work 

‘in the world’ as it were, and this leads to two heterogeneous, yet related, elements of power. 

Crucially, however this relationship also means, for Agamben, that with the split between 

ontology and praxis, praxis is fundamentally ‘groundless’ (ibid, p.55). This realm of action is 

contingent, and so cannot simply be the implementation of a sovereign will or higher law. It is a 

‘managerial and non-epistemic’ paradigm, which, as the name oikonomia suggests, takes its cue 

from the household management that Aristotle opposes to the polis. For Agamben, this legacy 

of bifurcating sovereignty and government, transmitted from Christian theology, is decisive for 

modern politics: 

 
Through these distinctions, the entire economic-providential apparatus (with its 
polarities ordinatio/executio, providence/fate, Kingdom/Government) is passed 
on as an unquestioned inheritance to modern politics. What was needed to assure 
the unity of being and divine action, reconciling the unity of substance with the 
trinity of persons and the government of particulars with the universality of 
providence, has here the strategic function of reconciling the sovereignty and 
generality of the law with the public economy and the effective government of 
individuals (2011, p.276). 

 

                                                                                                                                                        
sovereignty itself cannot be divided… Sovereignty, for Rousseau is indivisible: ‘for either the will is general or it is 
not’’ (2015, p.175). 
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With the split between being and acting, the second element, praxis, is not, and cannot be simply 

derived from being. Were this to be the case the whole apparatus and problem of government 

would not arise: being would be identical with itself and government would remain passive and a 

mere technical instrument for the execution of sovereign power. It has been my contention that 

when we consider the police, the latter proposition cannot be maintained. In other terms, the law 

is not mechanically applied to particular cases, and thus a gap appears between the being of law 

and its application. Crucially this gap is the condition for police action to appear as a problem in 

and of itself. Indeed, were police action reducible to the mechanistic application of the law or 

simply the execution of a sovereign command, issues such as discretion, the de facto/de jure 

distinction and sub rosa police practices would all be non-existent. As Agamben argues, this poses 

a problem not only for sovereignty and law, but language as such: 

 
In the relation between the general and particular (and all the more so in the case 
of the application of a juridical norm), it is not only a logical subsumption that is 
at issue, but first and foremost the passage from a generic proposition endowed 
with a merely virtual reference to a concrete reference to a segment of reality (that 
is, nothing less than the question of the actual relation between language. This 
passage from langue to parole, or from the semiotic to the semantic, is not a logical 
operation at all; rather it always entails a practical activity…’ (2005, p.39). 

 

There is then a gap between norm and fact, general and particular, in which the particular cannot 

be mechanically subsumed under the general.7 However, it is also not the case that police action 

should be seen as having no re-productive function in terms of social order. Indeed, police 

activity is not arbitrary which raises the question: if police activity is not purely contingent, what 

is its relationship to necessity?  

 

Fate, Government and Collateral Effects 

 

Agamben traces the development of the idea of first and secondary causes as ‘collateral effects’ 

through the concept of fate. In doing this, he turns to a commentator on Aristotle, Alexander of 

Aphrodisias, who argued against the Stoic idea of providence. For the Stoics, providence meant 

that God attended to each and every happening in the world, whereas for Alexander this would 

mean that God would be of ‘a lower rank than the things he provides for’ (Agamben 2011, 
                                                 
7 As Agamben demonstrates in State of Exception the question of the relation of the general and particular he argues, 
was in many ways foreclosed by Kant for whom in his theory of judgment, ‘the relation between the particular case 
and the norm appears as a merely logical operation’ (ibid., p.39). As I argued in chapter four, this, far from being a 
logical operation, is one which requires an analysis of action as such. ‘The law’ when confronted with a specific case 
cannot merely ‘apply’ the general rule given that there is always a moment of practical activity involved, on that in 
various ways, interprets or translates and thus modifies the general rule in the moment of its ‘application’.  
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p.115). Alexander thus formulates providential action that is neither simply ‘voluntary activity’ 

nor the ‘unwitting accident’ (ibid., p.117) but a third term: the ‘collateral effect that is calculated’ 

(ibid., p.118). This third term is crucial for the conceptualisation of the government of the world 

that is split from a transcendent order of first causes. In this sense, in the oscillation between 

first causes and secondary, or collateral, effects (that are nonetheless calculated), government 

appears to aim not at ‘the general or the particular, the primary or the consequent, the end or the 

means, but their functional correlation’ (Agamben 2011, p.122). Government as collateral effect 

then is the result of a ‘zone of undecidability between law and general economy that it regulates 

or correlates’ (Watkin 2014, p.222) and yet, the idea that this means government acts are ‘merely 

tactical’ (ibid.) is called into question.  

 

This leads to a conceptualisation of the government of the world which is not general or 

particular, and not a singular will governing all, nor a set of accidental occurrences, but rather the 

‘knowing anticipation of the collateral effects that arise from the very nature of things and 

remain absolutely contingent in their singularity’ (Agamben 2011, p.118-119). Though of course 

this was not Alexander’s aim, this positing of collateral effects unwittingly produces a 

governmental paradigm. Christian theologians took up this reformulation via the concept of fate. 

Fate and providence are ‘strictly entwined’ (ibid., p.120) and Agamben finds in Plutarch a 

conception of providence, which, again is divided. There is, as previously discussed, a need to 

solve the paradox of God’s existence and how the world is governed in its particularity. 

Providence, in Plutarch, refers to the universal condition, while fate ‘establishes the general 

conditions according to which connections between particular facts will then take place’ (in 

Agamben 2011, p.120). The providence-fate machine that results is the correlation of two 

distinct but connected planes: 

 

The activity of government is, at the same time, providence which thinks and 
orders the good of everybody, and destiny, which distributes the good to 
individuals, constraining them to the chain of causes and effects. In this way, what 
on one level - that of fate and individuals - appears as incomprehensible and 
unjust, receives on another level its intelligibility and justification. In other words, 
the governmental machine functions like an incessant theodicy, in which the 
Kingdom of providence legitimates and founds the Government of fate, and the 
latter guarantees the order that the former has established and renders it operative 
(ibid., p.129). 

 

Fate is thus distinct from, but related to, general providence. Fate is the administration of things, 

the immanent effects of happenings in their activity and motion with fate being characterised as 

a ‘subordinated, yet autonomous, power’ (ibid., p.128), whereas providence is at the general, 
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universal level. The providential machine, is for Agamben that joins together the two planes and 

that which renders the government of the world possible. However, and what is crucial for my 

argument, is that the acts carried out through fate are posited as having a ‘discretionary character’ 

(ibid.). Indeed, for Plutarch, while fate ‘corresponds to the level of particular effects’ that derive 

from general providence, the way this manifests in the world is not a predetermined chain of 

events but rather ‘nothing is more ambiguous than the relation of “collaterality” or of 

“effectuality” (ibid., p.122).8 A transformation thus takes place that enables contingency to be 

inscribed into a logic of ‘collateral effects’. Through the prism of collateral effects, then, we can 

begin to see the activity of government not as the result or creation of a singular event or general 

law. The contingent operations of government are related to a wider, transcendent (though 

empty) order through the operations of the collateral effect: 

 
in this sense it is not surprising that the collateral effect presents itself more often 
as consubstantial with every act of government. What the government aims at can 
be obtained, due to its very nature, only as a collateral effect, in an area in which 
general and particular, positive and negative, calculation and unexpected events 
tend to overlap. Governing means allowing the particular concomitant effects of a 
general ‘economy’ to arise, an economy that would remain in itself wholly 
ineffective, but without which no government is possible. It is not so much that 
the effects (the Government) depend on being (the Kingdom), but rather that 
being consists of its effects: such is the vicarious and effectual ontology that 
defines the acts of government. (Agamben 2011, p.142) 

 
 
The collateral effect then is the manner in which transcendent and immanent, general and 

particular, providential plans and unforeseen events collide in a zone of indistinction. As we can 

see there are two poles of the governmental machine – be that sovereignty and government, law 

and police, transcendent and immanent order – and these express two elements: a founding 

power and a founded power. The founding power is presumed to be the condition for, and that 

which gives rise to, the founded power. Or, in the terms that interest here sovereignty founds 

government. Yet what Agamben’s analysis offers is an understanding of government and 

collateral effects which projects sovereign power as its founding ground, but where the 

                                                 
8 Though Agamben does not cite Benjamin here, it is worth noting that Benjamin sees in the machinations of law a 
‘demonic ambiguity’ (1978, p.295) that he links to fate. It is via the concepts of fate and ambiguity that Benjamin 
exposes the way in which law, though it presents itself as being universal and with all equal who stand before it, 
actually produces fearful and guilt-ridden subjects marked by inequality, and for whom there is no certainty either in 
always knowing what the law prohibits (Benjamin refers to ‘unmarked frontiers’ (ibid.)dx or that if the law is 
transgressed whether or not one might be punished: ‘for law preserving violence is a threatening violence. And its 
threat is not intended as the deterrent that uninformed liberal theorists interpret it to be. A deterrent in the exact 
sense would require a certainty that contradicts the nature of a threat and is not attained by any law, since there is 
always a hope of eluding its arm. This makes it all the more threatening, like fate, on which depends whether the 
criminal is apprehended’ (1978, p.285). As Alison Ross claims, Benjamin’s notion of fate, identified as it is with the 
realm of the law signifies the ‘uncertainty’ that reigns here and further in which the ‘fear of punishment at every turn 
is overwhelming’ (2015, p.48).  
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relationship is in fact the reverse; that sovereign power in fact consists of nothing but its effects.9  

Indeed, as Zartaloudis argues the immanent order of oikonomic power necessitates a transcendent 

power for its own legitimisation, but, in truth, does not derive from the transcendent sphere: 

 
It is the act of founding (the search for the origin or essence of authority and 
power, and the need to render them stable, infallible and ordered), which 
presupposes not only the particular form of founded power, but also the source 
of its justification as if from an outside, higher realm that is to be rendered sacred, 
concealed, absolute, and allegedly just and most powerful. Whether it is 
sovereignty (in despotic understandings of power) or the People (for instance in 
democratic understandings of power) that are claimed as the originary foundation 
of power, it is instead the act of their specific manner of presupposition by what 
they allegedly found and justify (government-administration-police) that projects 
their imaginary transcendence, absolution and perfection (Zartaloudis 2010, 
p.185). 

 

What is supposedly a power of administration, is, in actuality a founding power itself. The 

founded power, however needs something outside of itself to justify its exercise. While this 

originary, founding power can take different forms, they share the common mythological 

projection of a founding, legitimating power that in reality presupposes a founded element that 

this power itself is supposed to found and justify (ibid.). For Zartaloudis, this manifests, in 

modernity, in the ‘spectacularization of terms like ‘humanity’, ‘democracy’, ‘progress’, security 

and so forth that are used without any other attempt at a definitional precision than their 

supposed self-referentiality’ (ibid., p.187). In this way, older ‘mystical foundations of authority 

and power’ (ibid.) such as the state of nature or God are superseded by different ‘mythologemes’, 

but the architectonics remain intact. In fact, I would argue that Zartaloudis’ list of terms that 

justify the exercise of founded power misses a crucial term: order.  

 

Order, I argue, is the self-referential, legitimising term par excellence.10 As I will clarify, the meaning 

of order comes not from the semantic definitional content of the word itself, but rather from 

how it ‘allows things to be said or understood’ (Watkin 2014, p.22). Order, seen in this way, is 

fundamentally relational. It has no substance as such: no essence of order can be defined. This 

absence of substance is why, I argue, attempts to define order tend towards banal statements 
                                                 
9 On this point see Watkin who writes that ‘the sovereign, the guarantor of norms is the power of the kingdom to 
refer to The Kingdom and the Glory, so that the oikonomia, the real distribution of power, can purport to possess a 
founding legitimacy in the condition which, in truth, the conditioned actually produces’ (2014, p.15). 
10 That order and oikonomia are intrinsically entwined becomes clear when Agamben writes that: ‘the being of God, 
as order, is structurally ordinatio, that is, praxis of government and activity that arranges [dispone] according to 
measure, number and weight. It is in this sense that the dispositio (which we should not forget is the Latin translation 
of oikonomia) of things in the order means nothing else but the dispositio of things in God himself. Immanent and 
transcendent order once again refer back to each other in a paradoxical coincidence, which can nevertheless be 
understood only as a perpetual oikonomia, as a continuous activity of government of the world, one that implies a 
fracture between being and praxis and, at the same time, tries to heal it’ (2011, p. 89).  
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concerning what it is not (i.e. disorder). It is also why it is so crucial for police. The lack of 

content means that the meaning of order can shift11 depending on what the power invoking it 

says it is in a given situation. In this way it is similar to the operation of the (Schmittian) 

exception as discussed in chapter four, whereby the exception is not defined by a certain set of 

circumstances, but is rather contingent on the decision which in itself brings it into being. The 

presence or absence of order is thus not defined by certain events taking place, but rather 

depends on a decisionistic process by which police can declare whether or not they believe 

‘public order’ is being transgressed. 

 

Order is crucial for addressing One fundamental problem of modern government, and police in 

particular: how can its power can be legitimated so as to undermine any sense that it is being 

exercised despotically, arbitrarily, or as a form of domination. Order, as we have seen, is 

construed as presupposing government, enabling it to presuppose, in modern democracies, the 

‘freedom of all as its very condition of possibility’ (Zartaloudis 2010, p.83). In this way, order can 

appear not as imposition but a condition that individual freedom necessitates. More concretely, 

and I will go into more detail later in this chapter, in appearing as deriving from law, the will of 

the public, and as upholding order, police activity appears not as violating liberty but as its 

condition of possibility. 

 

As I argued in the first half of this thesis, Aristotle, Christian theologians, and theorists of 

sovereignty variously considered order as essential to political life. Order in its displacements 

across all of these fields is seen to be the outcome of an antecedent point, be that the first 

mover, God, or the sovereign. This relationship is then posited as necessary, rather than 

contingent; order being the proof that the antecedent point exists and actively structures the 

world. When this dynamic gets displaced into the political realm, order becomes the proof and 

outcome of sovereign power, without which order is not possible. A further displacement 

occurs, I argue, when order becomes the responsibility of police.  

 

 

 

 

                                                 
11 This will become clearer following the discussion of what Agamben means by signature, but it is worth noting that 
while order does not have a singular meaning this does not mean that it can mean anything rather, as Watkin argues 
‘it can develop an almost unlimited universe of references and be said in any number of different senses whilst 
remaining intelligible’ and thus there is a ‘consistency of meaning’ (2014, p.217) without one meaning being primary 
or essential. 
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The Signature of Order 

 

Before discussing this, however, it will be helpful to clarify what Agamben’s methodological 

strategy towards order, which I only briefly touched on in the introduction. Order, for Agamben, 

is a ‘signature,’ which is crucial in demonstrating what Agamben is not claiming, namely, that 

there is a secret theological foundation to all of contemporary politics. In his critique of his 

archaeology, Alberto Toscano argues against what he perceives as Agamben’s search for 

theological origins:  

 

behind this reference lies not only Agamben’s sympathy towards the Schmittian 
notion of secularisation but the conviction, mediated by a pervasive 
Heideggarianism, of a historical-ontological continuity which allows one to argue 
that our political horizon is still determined – and worse, unconcsciously determined 
– by semantic and ideational structures forged within a Christian theological 
discourse (2011, p.128). 
 

It is a mistake, however, to see Agamben’s method as a search for origins in this sense. While 

there is not scope here to fully elaborate Agamben’s method, reliant as it is on (among other 

things) a Benjaminian notion of now-time, the category of the signature allows Agamben to posit a 

notion of origin that does not designate a historical moment which founds and determines what 

comes after it.12 It is not that politics has been determined and captured by a theological origin in 

Toscano’s sense. Rather, it recalls Benjamin’s category of origin which, he writes: 
 

although an entirely historical category, has, nevertheless, nothing to do with 
genesis [Entstehung]. The term origin is not intended to describe the process by 
which the existent came into being, but rather to describe that which emerges 
from the process of becoming and disappearance. Origin is an eddy in the stream 
of becoming, and in its current it swallows the material involved in the process of 
genesis. That which is original is never revealed in the naked and manifest 
existence of the factual; its rhythm is apparent only to a dual insight. On the one 
hand it needs to be recognized as a process of restoration and re-establishment, 
but, on the other hand, and precisely because of this, as something imperfect and 
incomplete. (1977, p.45) 
 
 
 

Thus, the origin is not the ‘beginning’ or emergence of a thing that comes into existence, and, as 

Weber has it, is ‘thus not merely distinguished from becoming or from coming-to-be: it is 

directed simultaneously toward the future and toward the past. Its effort is not simply to bring 

                                                 
12 Agamben’s indebtedness to Benjamin for the category of the signature is made clear in The Signature of All Things 
where, in his explication of the concept, he writes that ‘For Benjamin, especially from the time he begins to work on 
the Paris Arcades, history is the proper sphere of signatures. Here they appear under the names of “indices” 
(“secret,” “historical,” “temporal”) or of “images” (Bilder), often characterized as “dialectical.” (2009a, p.72)  
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something radically new and different into being, but rather to “restore,” to “reproduce” (2008, 

p.135-136). While not identical, this comes extremely close to Agamben’s conceptualisation of 

the arché in The Sacrament of Language: the arché that archaeology moves towards is not understood 

as being placed in either a temporal register such as ‘prehistoric’ or in an atemporal 

metahistorical structure’ and in this way ‘the arché is not a given, a substance, or an event but a 

field of historical currents stretched between anthropogenesis and the present, ultrahistory and 

history’ (2010, p.10-11). We can now better make sense of the ways that, as Watkin writes, ‘every 

arché is constructed by our contemporary discourse as the found origin’ and how in this sense 

‘the present founds the past through its attempts to access it as a legitimating origin’ (2015, 

p.139).  

 

The idea that Agamben proposes a theological origin that determines contemporary politics is 

also fundamentally challenged by his insistence, firstly, that we cannot separate the theological 

and political and/or legal spheres into discrete temporal stages, such that one forms the basis of 

the other. Taking the example of the oath, Agamben refutes the idea that it is a religious rite that 

later becomes a juridical institution as ‘arbitrary’ (ibid., p.17) and that, ‘we have no reason for 

postulating a prejuridical phase in which the oath belonged solely to the religious sphere, but 

perhaps our entire habitual way of representing to ourselves the chronological and conceptual 

relationship between law and religion must be revised’ (ibid., p.19). Secondly, Agamben rejects 

the notion that we can take these discrete spheres and then track back to a time prior to their 

distinction: 
 
Taking the sphere of law as an example, it may be the distinction between the 
religious sphere and the profane sphere, whose distinctive characteristics appear 
to us, at least in the historical epoch, to be in some measure defined. If he reaches 
in this area a more archaic stage, the scholar has the impression that the 
boundaries become blurred, so he is led to hypothesize a preceding stage, in 
which the religious sphere and the profane (and often also the magical) are not yet 
distinct. (2010, p.16).  

 

Agamben’s strategy in The Kingdom and the Glory does not use a sense of chronological progression 

or displacement, because his archaeology calls into question the very binary distinction between 

sacred and profane. The category of the signature illuminates this paradoxical and aporetic 

process: ‘signs do not speak unless signatures make them speak’ (Agamben 2009a, p.61). Thus, 

something like ‘order’ is a signature that can be displaced between different fields (politics and 

theology) without losing intelligibility. As Watkin makes clear, Agamben is not arguing that a 

signature is infinitely elastic, it is, rather ‘held to specific meaning possibilities’ (Watkin 2014, 
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p.24). It controls the intelligibility of certain propositions across different disciplines and epochs 

and in this way enables communicability. Against an infinite excess of signification Watkin argues 

that the signature 

 
marks a series of decidables but at the level of material particularities, that do not 
operate around concepts, but around modes of efficacious discourse, that do no 
open up a freedom but rather help us to see the massive weight of determination 
around everything we say or do, and that rather than denying the full presence of 
concepts by introducing a supplemental other, instead reveal the powerful 
presence of ideas across time and disciplines where there are no supplemental 
others, in that nothing can come to discourse unless it is allowed to by 
conforming to the signature of its communicability (2014, p.24).  

 
Order’s displacement from theology to politics (and vice-versa) does not entail a theological 

underpinning for all politics. Rather, political power is intelligibly conceived and made operative 

through the signature ‘order’, which refers to a split between ontology and praxis and the 

attempt to hold them together in the form of a relation. Agamben traces order as relation to 

Aristotle’s Metaphysics and Politics where he points out Aristotle’s difficulty in the problem of 

splitting ‘the object of metaphysics’, (2011, p.83) to which order becomes the solution. Aristotle 

cannot ‘tackle the problem directly’ and instead must rely on the paradigm of the army and the 

house to illustrate his point. Analogous to an army, the relation between soldiers ‘must be in 

relation with the command of the strategist’ but each must ‘follow their own nature while 

actually conforming to a single principle’ (ibid.). In this way ‘order is replaced by its strategic 

displacement at the junction between ontology and politics, which makes of it a fundamental 

terminus technicus of Western politics and metaphysics’ (ibid., p.82).  

 

Therefore, Agamben finds in order a critical concept, central to politics and metaphysics, 

ontology and theology. In order to grasp order’s significance, Agamben is worth quoting at 

length: 
 

Order is an empty concept, or, more precisely, it is not a concept, but a signature, 
that is, as we have seen, something that, in a sign or a concept, exceeds it to refer 
it back to a specific interpretation or move it to another context, yet without 
exiting the field of the semiotic to construct a new meaning. The concepts that 
order has the function of signing are genuinely ontological. That is, the signature 
“order” produces a displacement of the privileged place of ontology from the 
category of substance to the categories of relations and praxis; this displacement is 
perhaps medieval thought’s most important contribution to ontology. For this 
reason, when in his study on ontology in the Middle Ages, Krings reminds us that, 
“being is ordo and the ordo is being, the ordo does not presuppose any being, but 
has the ordo as its condition of possibility” (Krings 1940, p.233), this does not 
mean that being receives a new definition through the predicate of order, but that, 
thanks to the signature “order,” substance and relation, ontology and praxis enter 
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into a constellation that represents the specific legacy that medieval theology 
leaves to modern philosophy (Agamben 2011, p.87-88). 

 
Crucially not only does order refer to relationality as such, it also displaces the focus on 

substance in ontology to praxis. This displacement, I argue, enables Agamben to claim that the 

crux of politics lies not in (mythological) sovereign power but the activity that constitutes the 

work of police. Through the signature of order, relationality (between sovereignty and 

government, being and praxis) is rendered legible and enables a view of what would otherwise be 

obscure: the divided character of power. The obfuscation of this division can tend towards 

differing conceptions of the political with stark results. On one hand, there are those that would 

emphasise the transcendent sovereign pole at the expense of everything else (à la Schmitt) or 

conversely, the immanent governmental pole at the expense of the sovereign sphere (à la certain 

readings of Smith). Focusing on order provides the sense that both are articulated in a bipolar 

machine, rendered operative by the incessant operation of (police) power. If one loses sight of 

the transcendent pole, the transcendent legitimising power (even if mythological) is obscure and 

one is left with an analysis of the practices of government without a sense of the sovereign 

power which they project as their foundation. Conversely, if one’s emphasis lies with this 

sovereign power, the practices of police seem only to derive from this transcendent order, losing 

any sense of the groundlessness of their acts.  

 

A relation, Agamben argues, can be defined ‘as what constitutes its elements by presupposing 

them, together, as unrelated’ (2015, p.272). Order is thus what constitutes its elements 

(Kingdom/government, transcendent/immanent, being/praxis) in a bipolar machine, and is that 

which constitutes the split between sovereignty and government and also tries to heal the 

fracture between them. Order, for Christian theology, both expresses the split between a 

transcendent and immanent order and the way these two elements relate. In exposing this, 

Agamben turns to Thomas Aquinas, whom he charges with trying to make order ‘the 

fundamental ontological concept, which determines and conditions the very idea of being’ (ibid., 

p.85). Agamben finds in Thomas’ very Aristotelian conception of order a fundamental duality 

between the relations creatures have with God, and the relations creatures have among 

themselves (ibid.). This division formulates relations that occur in the world (immanent order), 

and the relation between the world and a transcendent, divine end (transcendent order) as co-

constitutive, but consequently an aporia emerges: 

 
Things are ordered insofar as they have a specific relation among themselves, but 
this relation is nothing other than the expression of their relation to the divine 
end… the only content of the transcendent order is the immanent order, but the 
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meaning of the immanent order is nothing other than the relation to the 
transcendent end (ibid., p.87).  

 
This aporetic relation forms one of the characteristics of the signature of order, i.e. order makes 

communicable the way that power becomes operative through shuttling back and forth between 

an empty transcendent end and an immanent order ostensibly necessary for that end. This aporia 

also points to another of Agamben’s central theses: the ‘throne’ of power is empty; sovereign 

power has no substance and the ‘collateral effects’ that government consists of cover over this 

emptiness. In modernity as the question of how the ‘chaos’ of the world can be ordered comes 

to the fore with the loss of a redemptive horizon, this oikonomic form of governing acquires its 

katechontic force.13 Indeed, that government and sovereignty constantly refer back to each other in 

an infinite dialectic, and with an empty foundation, modern government can appear as an 

ordering force in a disorderly world while in fact producing what it claims to combat: anarchic, 

lawless violence.  

 

It is in this light that we can see the displacement of order does not refer to a process of 

secularisation where police order represents a secularised transcendent power analogous to that 

of God or a Leviathan. Rather, as order becomes displaced from divine/natural to sovereign to 

police, the visibility of this displacement renders legible the relationship of modern forms of 

government to older forms, but also the specificity of the present is made clear. If sovereign 

order was the pre-eminence of the transcendent pole, which in acting in unmediated fashion on 

its subjects articulated this relationality in a particular way: police was the name given to the 

order constructed by a sovereign will. 14 In this sense both police and order are imbricated, 

politically and philosophically, from the outset. However, when order becomes the responsibility 

of police, the articulation and operation of this relation shifts. Order neither expresses a divine 

plan nor applies an unmediated sovereign will. Rather, it articulates a transcendent and immanent 

order where a general will has some relation to the particularity and contingency that constitutes 

the sphere of human activity. If both divine and sovereign order, then, express an order seen as 

constituted by a plan, police order refers to the anarchic, contingent operation of police, neither 

derived from law nor a general ‘plan’ but which nevertheless must be seen to relate to law, 

sovereignty, ‘the people’ etc.  

 

                                                 
13  Agamben, in agreement with Benjamin argues that a sense of ‘salvation in historical time is weakened or 
eliminated’ which for Agamben means that ‘the economy extends its blind and derisive dominion to every aspect of 
social life’ (2012, p.35). 
14 This is discussed in chapters 1, 2 and 3. 



 

 143 

Indeed, when police are charged with creating or maintaining ‘order’ they then project the 

founding mythological, mystical power of the legislative power or law as their legitimising 

justification. In reality, however, this mythological projection is just that: a projection of a 

founding power which legitimises its own action without actually deriving from it. Thus police 

can claim to act in the name of ‘the public’ for the sake of ‘order’, which has no content other than 

a projected legitimacy which it can claim founds its own power. If order was the aporetic relation 

between beings and a divine end, and amongst beings themselves, then the loss of telos does not 

entail the malfunctioning of the governmental machine that Agamben identifies. Rather, order 

becomes visible as the sine qua non of sovereignty and government. Order (as relation) is both 

condition of possibility for government and its end, and thus becomes immanent to itself.  

 

In short, police order refers to a specific conjuncture which represents a particular configuration 

of the relation between transcendent and immanent, being and action, sovereignty and 

government. If divine and sovereign order represented, in some ways, an unmediated relation 

between transcendent and immanent, then police order does not constitute an epistemic break 

with these forms, but rather displaces the signature of order such that relation’s configuration 

changes. Order transforms from what is seen to be the product of a sovereign will or plan to that 

of an anarchic and groundless yet nevertheless calculated and violent operation of power located 

in the figure of police.  

 

What concerns me is the way police makes state violence operative through their articulation of 

what Agamben would call an ‘effective economy’ of the state via order. Police order is not only 

the form that oikonomia managerial government takes (and thus not solely reducible to 

‘government’ as such), but also perpetuates the vicarious economy between the transcendent and 

immanent orders: police makes order operative and effective. Police order is thus the apex of the 

process that Agamben charts in the Kingdom and the Glory. Having ‘the public’ and the law as the 

mythological legitimising (transcendental-metaphysical) foundation of its power, police power 

becomes unconstrained and dislocated from the law, whilst at the same time appearing as 

intrinsically linked to it.15 Central to this operation is order, which simultaneously acts as another 

mythological legitimising founding element, but is also that which expresses the articulation 

between the transcendent and immanent order. Once we grasp that it is police that are charged 

                                                 
15 As will be recalled from the discussion of Hobbes, the logic that Hobbes ascribes to sovereignty is found in the 
manner in which police have the ‘public will’ as their transcendental legitimising justification. For Hobbes, given that 
the sovereign’s will is ultimately one’s own, a logic is introduced for sovereign power which sees any action it takes 
as justified given its’ relation to the people. Here, on the other hand, police may use public sentiment and will as 
justification for even brutal activity; in the name of ‘public order’ or ‘public safety’ etc.  
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with the function of order then we must conclude that police are not one institution among 

others. This is why, against thinkers that would see police as a concept interchangeable with 

‘social control’, I argue the specificity of police as concept and as institution is absolutely critical 

to any understanding of sovereignty and government.16 We must see police in its proper locus, 

which is to say not as some elusive, amorphous ‘social control’ or method of discipline, but as 

the anarchic condition of possibility for sovereignty itself.  

 

The Anarchic Character of Police Power 

 

The legacy of the idea that anarchy is the absence of order is a powerful one, particularly evident 

in theories of sovereignty and government that depart from older conceptions of order as natural 

or God-given. In chapter one, I argued by way of Hobbes, that sovereignty in fact comes to be 

defined by the production of order. In what follows, I will describe the fundamentally an-archic 

character of police power and violence. In so doing, it follows that anarchy and order, law and 

anomie, are not mutually exclusive, but, following Agamben, an inclusive exclusion, where what 

seems external (anarchy, anomie) in fact makes state power operative. Not only this, but anarchic 

power intrinsically connects to the groundless oikonomic government of the world:  

 

Not only is something like a providential government of the world possible just 
because praxis does not have any foundation in being, but also this government - 
which, as we shall see, has its paradigm in the Son and his oikonomia - is itself 
intimately anarchic (2011, p.64).  

 

Anarchy is contemporaneously defined as both a condition without government and a ‘state of 

disorder’ (OED 2006, p.47). Anarchy has thus been conceived as the pre-political or post-

political condition without government, and, crucially, without order. For Agamben, however, 

‘power is constituted through the inclusive exclusion (ex-ceptio) of anarchy’ (2015, p.275). That 

this anarchic element is closely linked to the exception is clear, given that it is that which is 

excluded by power (or sovereignty) only to be included by its very exclusion.17  The task then is 

                                                 
16In this vein, we could speak of Jacques Rancière who uses police as a broad term designating not a ‘social function 
but a symbolic constitution of the social’ (2010, p.36). For Rancière police is opposed to something he calls ‘politics’ 
where police refers to state, electoral, party politics and ‘politics’ is a disturbance that ‘makes visible what had no 
business being seen and makes heard a discourse where once there was only place for noise’ (1999, p.30). For 
Rancière, however, the existence of police cannot be dispensed with altogether and indeed, there are ‘worse and 
better police’ orders (ibid p.30-31). The aim of the present project, by contrast, is to highlight the contingency of the 
figure of police which is so often presupposed as natural.  
17 As I argued in the previous chapter, what Schmitt had given us access to, was the thought that the law annexes 
what is ‘exterior’ to it, that is anomie, or lawlessness via the exception in order to be rendered effective. In so doing 
this excluded element comes to be included within the law itself. Thus even when the law is ‘suspended’ in the state 
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to expose this anarchic element that constitutes power, without falling into the metaphysical 

machine that would constantly posit it as something external to sovereign power, or indeed as 

that which sovereign power necessarily precludes by its very existence. If the anarchy internal to 

power is highlighted it is only then ‘that the possibility of thinking a true anarchy’ can arise 

(ibid.).  

 

Indeed, if order has been seen as the outcome and proof of an antecedent power, and, 

conversely, anarchy has been construed as proof of the non-existence or dissolution of this 

power then it remains to be seen how, far from excluding anarchy, order in fact presupposes it 

through its prohibition. For Agamben, the state is not founded on a substantive relation, or 

bond, but only on the negative foundation that is the prohibition of the dissolution of this 

‘relation’:  

 

It is in this sense that one is to read the gesture in 4.6 of Homo Sacer 1 toward 
the necessity of no longer thinking the political-social factum in the form of a 
relationship. From the same perspective, developing the idea that the State does 
not found itself on a social link but on the prohibition of its dissolution, 4.3 
suggested that the dissolution is not to be understood as the dissolution of an 
existent bond because the bond itself does not have any other consistency than 
the purely negative one that it derives from the prohibition of dissolution. Since 
there is originally neither bond nor relation, this absence of relation is captured in 
state power in the form of the ban and of prohibition (2015, p.237). 

 

Indeed, in the terms that interest us here, it is anarchy that is prohibited and sovereignly banned; 

it has been constructed as the dissolving of the relation of the state. Anarchy, then, is a political 

construction projected (much like the Hobbesian state of nature) back into an imaginary past and 

into a hypothetical future without the state but lies, in fact, at the centre of state power. The full 

significance of linking anarchy and disorder now appears: anarchy is posited as the dissolution of 

relationality (that is to say, order) that the state produces. The relation consists however, in reality, 

of the perpetual oscillation between a produced universal that has as its content nothing but the 

praxis of immanent government. Thus anarchy can be linked to the prohibited dissolution of 

order which in reality covers over the anarchy that is precisely captured in and through the figure 

of police.  
                                                                                                                                                        
of exception, there remains, for Schmitt order (even though it is of an extraordinary kind). This means that for 
Schmitt even while law retreats, order remains under the state of exception. What is excluded is, then, not 
‘lawlessness’ per se, which for Schmitt would be a condition of anarchy, but an extra-legally imposed order. What I 
argued was missing from Schmitt’s account was any notion of police. In so doing, Schmitt unwittingly reproduces a 
view of liberal politics in which the ‘transcendent’ figure of sovereign decisionism is gradually pushed out in favour 
of an immanent form of governing by law. In this way, the personal decision located in a singular will of the 
sovereign disappears into the rule of law; precisely the argument I am challenging here. 
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However, while police power is, I argue, anarchic in form it is not the case that it is purely 

arbitrary or consisting in purely ad-hoc reactionary measures. Indeed, to say that police power 

does not have a foundation in a transcendent will is not to say that it has no relation to a wider 

order. Through the related ideas of collateral effects, vicariousness of power and the projected 

foundation discussed above, the aporetic relation between law and police can be seen more 

clearly. That is to say it is not the case that police are simply acting ‘outside’ of the law but 

neither are they implementing it. We find, rather there is zone of indistinction between general 

and particular, transcendent and immanent, that is the locus of police power.  

 

Thus, when Benjamin writes that there is nothing more anarchic than the bourgeois order’ (in 

Agamben 2015, p.275) we can further specify this with regard to the idea of police order being 

developed here. The unbounded character of police power found when police are charged with 

creating or maintain ‘order’ – that as we have seen has become an overarching (mythological) 

legitimising foundation for the exercise of police power itself –characterises the exceedingly 

anarchic bourgeois order. The groundlessness of police power – that cannot be traced back to an 

originary command but is also not absolutely arbitrary – shows that police activities can both be 

anarchic and ordered Or, in other words, anarchy is presupposed wherever order is invoked. 

 

Potentiality, Exceptionality, Police 

 

Agamben finds in the Aristotelean category of potential one key to articulating the composition 

of sovereign power, law, and the state of exception. There are two forms of potentiality – the 

potentiality to be, which crosses over into actuality, and the potentiality not to be, which is 

impotentiality: 

 
In the potential/act apparatus, Aristotle holds together two irreconcilable 
elements: the contingent – what can be or not be – and the necessary – what 
cannot not be. According to the mechanism of the relation that we have defined, 
he thinks potential as existing in itself, in the form of a potential-not-to or 
impotential and act as ontologically superior and prior to potential’ (2015, p.276). 

 
In contingency and potentiality we find the components that are captured in the state of 

exception that Agamben outlines in the earlier writings of the Homo Sacer project. While 

sovereignty is traditionally considered in its affirmative ‘dimension of potentiality (I can) to be 

worthy of the name this potentiality must be accompanied by its negative counterpart (I can not) 

which refers precisely to the possibility for the sovereign to suspend the law that it itself gives, to 
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treat the commonwealth tanquam dissoluta’ (Prozorov 2014, p.117). It is precisely the structure of 

the exception and ‘sovereign ban’ by which the law applies to life in its suspension that sovereign 

power captures potentiality or impotentiality in the governmental machine. 18  Indeed, for 

Agamben ‘the law presupposes the nonjuridical (for example, mere violence in the form of the 

state of nature) as that which maintains itself in a potential relation in the state of exception’ 

(emphasis added 1998, p.20). Indeed, that this nonjuridical, exceptional violence is precisely that 

which I have been outlining as characteristic of police power.  

 

In summary, this chapter has endeavoured to demonstrate that the anomie/anarchy that is 

(fictively) supposed as existing outside of (or indeed before or after) the law is actually the very 

thing presupposed by the law, that the law must capture in order to be operative. While the state 

of exception represents, for Agamben, the vital configuration of this relation of the law and its 

suspension – its impotentiality –  our gaze cannot solely be trained on this paradigm. Indeed, if, as 

I have argued, that police make order operative, we must rethink some of the political categories 

surrounding the state of exception. A focus on police order lays bare the oscillation between 

sovereignty and government that characterises the modern state without being wholly reducible 

to either. The activities of police are irreducible to the general and particular, the transcendent 

and immanent.  

 

The power of police to declare whether order exists or not is, I have argued, the exceptional 

power that relates contingency to necessity in the form of acts neither reducible nor simply 

exterior to the law. In this way police are also not solely reducible to the ‘governmental’ pole of 

administration. Therefore, using Agamben’s thought as a heuristic device but going beyond him 

by focussing on police, I have attended to the specificity of relationality as crucial for thinking 

through the locus of police in political thought, and in so doing highlighted the metaphysical 

grounds on which police has been thought. In this my purpose has been to expose the radical 

contingency of police, thereby refuting their supposed necessity for political life as such.  

 

 

 

 

 

                                                 
18 It could be said then that for Agamben ‘the passage from potentiality to sovereignty is accomplished through the 
structure of the exception’ (Gullí 2007, p.146). 
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Concluding Remarks 

 

 

This thesis has argued that police power is anarchic in character. Police power should not be seen 

as the implementation of a sovereign will, nor as the enforcement of law. It should not be seen 

as upholding an order the content of which is known in advance, nor simply as the repression of 

disorder. By becoming responsible for order itself police power becomes unbounded and 

dislocated from sovereignty and law whilst simultaneously being linked to them, in the form of a 

mythological projection of a legitimising, transcendent power from which its own power derives. 

It is this economy of power, or vicarious ontology, an incessant shuttling back and forth between 

immanence and transcendence, that I have attended to, arguing that police are the anarchic 

groundless ground of sovereignty itself.  

 

As I discussed in the beginning of this dissertation, the commonplace understanding of the 

history of police is structured around a series of breaks. One such break supposedly occurs 

between the Aristotelian conception of order, which casts order as a natural phenomenon, and 

the Hobbesian paradigm, which sees order as artificial. This in turn is followed by a liberal 

paradigm, which once again sees order as natural or spontaneous and as, for that reason, 

requiring limited government. At each break, it is supposed that the underlying metaphysics of 

order determines the predominant political form that sovereignty and government take.  

 

This binary between natural and artificial order is not restricted to interpretative accounts of the 

canon of Western political thought; it is, in fact, also operative in this canon itself. Indeed, in the 

Hobbesian model, natural disorder and violence are thought to necessitate an artificial order 

administered by a highly interventionist state (also known as Polizei); in its liberal counterpart, the 

natural order to things is thought to require a limited state which should interfere only to repress 

disorder (which is seen as the function of police). Whether it is conceptualised as a divine hand, a 

sovereign plan or providential touch, order has been seen as the proof of a transcendent will 

structuring the world. In a separate but related strand of argumentation, anarchy and order are 

commonly linked together in an oppositional relation, casting these two concepts as mutually 

exclusive, and positing the very existence of the state as the dividing line between the two. Here, 

anarchy is conceived as a pre- or post-political condition without government, and, crucially, 

without order.  
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What I endeavoured to demonstrate is that these conceptual binaries – between artificial and 

natural order, metaphysics and political form, anarchy and order -- do more to obscure than 

illuminate the shifting relationships between transcendence and immanence, sovereignty and 

government, in and around which police power takes shape. Indeed, once we dismantle the 

presupposition that the metaphysics of order unidirectionally determines politics we can begin to 

see how it works in the other direction, that is, how the political form in fact determines the 

metaphysics of order that it has to presume as prior. In the terms that interest us here, it is not 

that the police function is limited and circumscribed by the ‘nature’ of order but rather that what 

order is, is determined in itself by the (police) power invoking it. 

 

By noting the signatorial operations of order across a range of thinkers – in other words, by 

showing that order cannot be placed in an ‘originary’ position as either natural or artificial, divine 

or sovereign, but that it must be seen as always already relational – the stakes of police power in 

modernity can be rendered visible.19 Following Agamben, who writes that ‘the historical object is 

never given neutrally; rather it is always accompanied by an index or signature that constitutes it 

as image and temporally determines and conditions its legibility’ (Agamben 2009, p.73), I argue 

that the historical object of police should not be taken for granted but should be interrogated for 

how it has been constituted and conditioned by certain presuppositions, and crucially its 

relationship to the signature of order.  

 

As discussed in relation to Hobbes, the configuration of sovereign power as unconstrained from 

the law, decisionistic and improvisational has its roots both in the demand for ‘order’ and the 

suppression of anarchy, and in the manner in which the sovereign is seen as representative of a 

public will. The projection of the people as a transcendental legitimising force dislocates 

sovereign power from the law; it is for this reason that the sovereign can justifiably kill an 

innocent person, since the will of the sovereign is by definition the will of each of its subjects. As 

I argued, far from disappearing after the decline of the police-state and absolutism, this logic is to 

be found elsewhere, namely in the figure of police.  

 

For Hegel, Polizei is that which mediates between the universal and particular; suturing the divide 

between a chaotic civil society in which individuals pursue their own self-interest and the realm 

                                                 
19 As Agamben writes ‘just as there is never a pure sign without signature, neither is it possible ever to separate and 
move the signature to an originary position’ (Agamben 2009, p.79) 
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of universality and freedom found in the transcendent state. What Hegel thus provides is the 

sense that police exist for the purpose of relationality; forming a bond that is not external and 

coercive but immanent and organic. I challenged Hegel’s presentation of the state and of police 

through a reading that highlights, firstly, the existence of the ‘rabble’ – those that must be 

externally constrained in accordance with the universal – and, secondly, police power, which in 

times of emergency must necessarily be unconstrained. 

 

It is in the work of Smith, however, that the modern question of police power comes into relief. 

Seemingly pushing transcendent sovereignty aside, Smith is often read as providing a new 

metaphysics of order, one in which order is attached not to sovereignty but to wealth. According 

to this reading, Smith similarly accords police power a merely negative function, suppressing 

disorder and fighting crime. My reading complicated this narrative by showing that Smith’s 

characterisation of order cannot be read as straightforwardly ‘natural’, but instead is providential. 

In this way, the governmental machine whereby immanence and transcendence are articulated 

together is put to work. When approached from this perspective, the idea that an ‘interventionist’ 

sovereign power is limited by the existence of a natural order becomes untenable; a conclusion 

confirmed by the ambiguous role assigned in the Smithian system to the state of emergency.  

 

In the second part of the thesis I examined in more detail the connection between police and law 

and police and sovereignty. In doing so I drew on critical theory, and Benjamin and Agamben in 

particular, to demonstrate that Benjamin’s diagnosis of modernity and sovereign power can 

illuminate the complex and shifting relationship between transcendence and immanence. The 

commonplace account of modernity as engendering the triumph of ‘immanence’ and the gradual 

excision of transcendence was shown, via Benjamin, to fall short for precisely the reason that the 

figure of police is not usually considered. Emblematic in this regard is Schmitt, who tussles with 

the problem of sovereign intervention in modernity, decrying its gradual excision with the ascent 

of liberalism. Without considering police, however, Schmitt ultimately cannot reckon with the 

relation between transcendence and immanence, and the economy of power that is precipitated in 

modernity, which is why the turn to Benjamin is necessary. It is in Benjamin that we find the 

notion that the transcendent is not excised, but rather that transcendence is ‘transcended’, 

making it immanent. The stakes of this subtle but significant difference with Schmitt’s thesis is 

that sovereign power can re-emerge with catastrophic force, without being representable as such. 

Indeed, the God-like Leviathan sitting over and above the city that we find in Hobbes’s 

frontispiece is no longer representable but neither does it disappear. In order to come to terms 
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with this, I argue, a consideration of police power is crucial, for it is in the figure of police that 

this force is found. 

 

It is also when considering police power via Benjamin and Agamben that we can understand that 

the gap between the law and its ‘application’ is not – and cannot be – resolved through recourse 

to concepts such as police discretion. Rather, it is in the figure of police that the distinction 

between ‘law-founding’ and law-preserving violence is suspended. Once this dynamic is 

uncovered it becomes clearer why, even when police are found to be violating even the most 

minimal understanding of law, they are so frequently absolved. Indeed, it is here I argue that 

while police are named as the law acting in the world, in reality they act in dislocation from it. 

Police are, I argued, a ‘force-of-law’, that is, they suspend the law whilst bearing its force, and it 

is here that the contiguity between the state of exception and police power reveals itself.  

 

Finally, by attending to and reworking Agamben’s account of the governmental machine, I 

argued that police are not simply reducible to an immanent governmental pole but, rather, exist 

in a complicated relation with sovereignty via the collateral effect, becoming the critical axis on 

which the governmental machine turns. That is, it is through a consideration of police power as 

projecting that from which it supposedly derives – sovereignty, the public, law, and order – 

police power cannot be considered as auxiliary to the modern state. 

 

What I have not had the scope in this thesis to discuss is the people that are subjected to this 

police power. That my task here has been a philosophical history has meant that the experiences of 

those who are subject to police violence has been outside of the bounds of this thesis. It is not 

the case, of course, that all encounter this power equally. Indeed, those working in the black 

radical tradition have tirelessly shown the racism intrinsic to police violence, the manner in which 

criminalisation operates along racial lines and that those subject to police violence are 

overwhelmingly people of colour.20 These factors are not epiphenomenal to the nature of police 

power. The contribution I hope to have made here is to show the metaphysical stakes of this 

political reality; why and how police violence is virtually unaccountable to the law. 

 

Once we see that what has been presented as a remedy to the ‘natural’ anarchy that would reign 

without the state and without the police is, in actuality, a characteristic of police power itself, the 

                                                 
20 See, for example, Hall et al (2013), Martinot and Sexton (2003) , Harney and Moten (2015), Wilderson (2003), 
Butler (1993). 
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notion that they uphold order, implement law, or protect the common good can be firmly 

extinguished. In doing this, perhaps the work of imagining a world where the dialectic of law-

founding and law-preserving violence is deactivated, and indeed where the suspension of law 

/force-of-law continuum itself is rendered impossible, in short imagining something other than 

sovereignty and police, can begin. 
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